The Council for Affordable Health Insurance

May 7, 2009

Mary Beth Senkewicz

Chair, NAIC Senior Issues Task Force
Florida Office of Insurance Regulation
Edwin Larson Bld.

200 E. Gains St., Ste. 312

Tallahassee, FL 32399

Guenther Ruch

Vice Chair, NAIC Senior Issues Task Force
Wisconsin Office of the Commissioner of Insurance
125 South Webster Street

Madison, Wisconsin 53703-3474

RE: NAIC Senior Issues Task Force Consideration of the Medicare Supplement Part A Deductible
Waiver Program

Dear Ms. Senkowitz and Mr. Ruch:

The Council for Affordable Health Insurance or CAHI is a national research and advocacy organization
devoted to market-based health care reforms that preserve freedom of choice for individuals and
encourage a competitive health insurance market. CAHI members include health insurers, physicians,
actuaries, agents and small business owners. Our member companies are active in the Medicare
supplemental (“Medigap”), individual, small group, health savings account and senior markets.

As you know, over the last several months the NAIC Senior Issues Task Force (the Task Force) has
conducted an informal review of a series of longstanding contractual arrangements between a number of
Medigap carriers and select hospitals whereby hospitals agree to waive some or all of the Medicare
supplemental Part A deductible, resulting in premium savings to Medigap enrollees. Specifically, the
Task Force has questioned whether these arrangements violate Medigap standardization requirements.

Our members believe that the Medicare supplemental Part A waiver program (the program) not only
does not violate any of the standardization requirements under federal law, but that it offers a welcome
opportunity for Medigap carriers to capture significant Part A claims costs savings. As a result of
federal minimum loss ratio standards, these savings are passed along in the form of reduced premiums to
all Medigap enrollees, not just those who obtain care at participating hospitals.

As you know, the contractual arrangements that make these premium savings possible were the subject
of considerable discussion at a public Task Force hearing held during the NAIC Fall 2008 meetings last
September. At that session, former Department of Health and Human Services General Counsel Darrel
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J. Grinstead offered his legal opinion that the program does not violate Medigap standardization
requirements under Section 1882 of the Social Security Act (the Act), the federal statute governing the
issuance of Medigap policies. (Mr. Grinstead’s September 23, 2008 letter to former Senior Issues Task
Force Chair Sean Dilweg in support of this position is posted on the NAIC website at
www.naic.org/documents/committees_b_senior_issues comment grinstead.pdf.) Drawing upon a draft
memo he previously prepared, Attorney William Schiffbauer offered the opposing view that the waiver
program does violate standardization requirements under the Act.

At the conclusion of these comments — and these were the only two interested parties to offer input — the
Task Force Chair expressed concern, but declined to take further action, reflecting an apparent lack of
consensus on the legal issues discussed at that meeting. No further action was taken at the NAIC Winter
2008 Task Force meeting. To date, we are unaware of any additional pertinent legal analysis that has
been prepared by or presented to the Task Force.

At the NAIC Spring 2009 meeting, Task Force leadership reiterated legal concerns about the program
from earlier meetings and, for the first time — and without further legal input — the Chair proposed not
only that the Task Force ask the federal Centers for Medicare and Medicaid Services (CMS) for a legal
opinion on the issue of whether the program meets Medigap standardization requirements under federal
law, but that it would also advise both CMS and state insurance regulators that the program does indeed
violate federal law. What followed could only be described as a limited discussion on the proposal,
including an observation from one Task Force member that such a request could result in a CMS finding
that the program does not, in fact, violate federal law.

Our members have no objection to a Task Force request that CMS issue a legal opinion on this issue. In
fact, given the divergent legal perspectives offered to the Task Force to date, we think it may help clarify
important federal law questions that remain the subject of conflicting interpretation. We do have
concerns, however, that Task Force staff has been directed to prepare a draft letter to CMS which
presents a set of legal arguments leading to the conclusion that the program, according to the Task
Force, fails to comply with federal law. (A related bulletin relaying a similar message is apparently
being prepared for distribution to all 50 state insurance regulators.)

We have three major concerns about these efforts. First, we recognize that both of you have expressed
your own concerns as to whether the program violates standardization under the Act. Yet, in light of the
entire Task Force record on this matter -- including Mr. Grinstead’s contrary testimony last September —
we question the basis on which the current Chair has apparently reached the legal conclusion that this
longstanding program has and continues to operate in violation of federal law. Second, we question
whether and to what extent Task Force members have reached an informed consensus on this issue.
Finally, we recognize that it may be entirely appropriate — and ultimately informative — for the Task
Force to obtain a CMS legal opinion on the federal statute that that agency is tasked with enforcing. But
it is another thing altogether to tailor that request — and a separate bulletin to the states — in a light that
represents the Task Force having reached its own set of conclusions on what we view as the complex
and highly disputed legal issues involved herein.

In light of these considerations, we would urge you not to prejudge the unresolved legal issues that have
been raised prior to submitting an objective request to CMS for its opinion on these important legal
questions.


http://www.naic.org/documents/committees_b_senior_issues_comment_grinstead.pdf
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Thank you very much for your attention to this matter and for the opportunity you have afforded to offer
comments. If you have any questions, please do not hesitate to contact me at 202-625-1787 or
kwrege(@cabhi.org.

Sincerely,

iy —

Kevin Wrege, Esq.

Cc:  The Honorable Sandy Praeger, Chairperson, B Committee
Members of the Senior Issues Task Force


mailto:kwrege@cahi.org

Page 4 May 7, 2009





<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles false
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.1000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams true
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts false
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


