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July 8, 2008

Mr. John Purple, Chair
Casualty Actuarial and Statistical (C) Task Force
National Association of Insurance Commissioners

Dear Mr. Purple:

Thank you for the opportunity to provide possible suggestions on the data elements to include in
the model guideline that is currently being drafted by the Casualty Actuarial and Statistical Task
Force (“CASTF”) to support the proposed Medical Professional Liability Closed Claim
Reporting Model Law. The Medical Malpractice Subcommittee (“the Subcommittee”) of the
American Academy of Actuaries' is pleased to offer these comments pursuant to your request.

Attached please find the subcommittee’s 2005 white paper on the use of closed-claim databases
(http://www.actuary.org/pdf/casualty/medmal_042005.pdf). The considerations discussed in this
paper are applicable to the design of such databases and the subcommittee recommends that you
take this paper under consideration as you develop the model guideline and refine the
accompanying model law. The subcommittee also has several additional points to which it
would like to draw your attention:

1. There is limited reference to exposure information in the subcommittee’s white paper,
which was focused on the claims information itself. For closed claim data to be optimally
useful, it is important that information regarding the underlying exposure be collected
along with the data on the claim itself. So, in addition to the specialty and geographic
location requested in the model law, the type of policy (occurrence versus claims made,
etc.), type of risk (doctor, other provider, etc.), and other demographic characteristics
would be helpful to include in the database to assist in the aggregation and evaluation of
the data.

2. There are also a few details of the model law itself that the subcommittee would like to
bring to your attention. This is by no means a comprehensive list, as it was based on a
fairly high-level review of the current draft.

a. The subcommittee suggests that the definition of “claim” be reviewed and
potentially revised. The current definition may be confusing, as it seems to use
the same word to refer to either a demand for payment or an actual payment. This
leaves unclear whether the demand or the payment or some other event triggers
the existence of a claim. It could also allow for erroneous interpretation that
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could exclude demands (or other events) that do not result in payment. Ifiit is the
desire to include both demands and any events resulting in payments as ‘“claims,”
then the subcommittee suggests the following modification:

Claim means an event that meets any of the following criteria:

(1) A demand for monetary damages for injury or death caused by
medical malpractice whether or not monetary payments are made; or

(2) A voluntary monetary payment for injury or death caused by medical
malpractice.

b. The definition of self-insurer could be clarified with a note that the entity is
retaining risk for its own liability.

c. Section 4.A.(2) may be difficult to enforce. In many cases, the reporting entity
will not have full information regarding all of the other payments made on the
incident. Coordination between these different insurers, risk retention groups, and
self-insured entities could prove prohibitively difficult. Ultimately, many claims
may go unreported (or double-reported). The subcommittee suggests
consideration be given to establishing instead some form of unique, cross-
referenceable claim and/or incident identifier that will allow all of the insurers and
other interested parties to mark the records. Then each entity can report its own
payments. For redundancy (and for the reporting of losses paid by carriers exempt
from reporting), there could be fields included for a reporting entity to also report
“payments made to the claimant on behalf of the defendant by other insuring
entities.” The claim or incident identifier could be established by the primary
insurer (with responsibility for this allocated in a manner similar to the procedure
described in the Model Statute 4.A.(2), (3), and (4)) and disseminated to the other
carriers while the claim is still open. Once such an identifier is attached to each
record, the analyst utilizing the database will be able to aggregate the various
payments that have been made in connection with the incident. However, this
may be difficult to accomplish as well. This portion of the reporting requirement
might be better served with further thought and input by regulators, industry
representatives, and other interested parties so as to develop practical guidance in
accomplishing the intended reporting.

d. Ttem 5.J.(4) should be expanded to read, “Whether settlements occurred before or
after verdict, if a trial occurred” to reflect the fact that settlements do not only
occur before or after a trial; they can also occur during trial. There is a wide
range of detail that can be captured by these codes. It would be helpful if the
CASTF could obtain a sufficient amount of data with these codes to allow the
resulting submissions to be adequately studied. On the other hand, it would be
useful for the task force to avoid the establishment of an unduly burdensome
system of recordkeeping by companies. The key is to ensure that the claim
disposition codes are mutually exclusive and exhaustive and that the disposition



of any individual claim can be coded using one and only one code that will be
clear given its circumstances.

The subcommittee hopes that you will find this input helpful and again thanks you for the
opportunity to comment on the model guideline being developed in support of the model law.
The subcommittee would be pleased to assist CASTF in the finalization of its proposed model
law and accompanying model guideline. If you have any questions, please feel free to contact
Lauren Pachman, the Academy’s Casualty Policy Analyst at pachman@actuary.org.

Sincerely,

2o B

Kevin Bingham, ACAS, MAAA
Chairperson, Medical Malpractice Subcommittee
American Academy of Actuaries
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The Medical Malpractice Subcommittee of the American Academy of Actuaries is pleased to offer
these comments regarding the use of medical malpractice insurance closed-claim databases
(CCDs) for public consumption. The purpose of these comments is to discuss some of the factors
that should be considered when working with CCDs.

We at the Academy hope that this comment letter will serve as a foundation for both actuaries and
non-actuaries working with CCDs. We believe these comments will help CCD researchers
consider and evaluate critical factors involving CCDs before beginning their work and forming
conclusions.

Medical Malpractice Insurance Closed-Claim Databases Considerations

1.

Exclusion of Claims Closed Without Indemnity Payment

Some CCDs exclude claims that were closed without an indemnity payment. Based on
industry information, 70 percent to 80 percent of all medical malpractice insurance claims close
without an indemnity payment. Therefore, research performed on any CCD that excludes
claims closed without payment does not include a major cost component, namely the cost of
investigating and defending these medical malpractice insurance claims. The loss adjustment
expense (LAE) for these excluded claims would include items such as claim investigation,
medical examination, defense attorney fees, and fees/salaries for claim adjusters and others
working on the defense of a claim.

With LAE representing approximately one third of all insured loss and LAE dollars incurred by
the insurance industry, any study of medical malpractice insurance loss and LAE leaves a
significant component unaddressed if claims closed without an indemnity payment are
excluded.

Exclusion of Open Claims

CCDs include only those claims that have been closed. Any claims that have not been closed
— such as open medical malpractice claims in the discovery stage, undergoing investigation,
negotiating a settlement, or progressing through a trial — would not be included in the CCD.
Since medical malpractice insurance claims take several years on average from occurrence to
closing, with some cases taking in excess of 10 years to close, the use of closed- claim data
excludes a significant amount of information on open cases that may be more reflective of the
current claim cost environment.

It is important to consider the impact of analyzing data that does not include open claims. This
is especially important given the historical volatility of medical malpractice insurance costs (e.g.,
changes in severity trends) and the impact of recently passed legislated changes or judicial
decisions that may be better reflected in open claims.



3. Relationship of Closed Claim Data and Ratemaking

For a number of actuarial reasons, including those noted here, CCDs are generally not used by
medical malpractice insurers to produce rate indications. Rates developed by medical
malpractice insurers generally use data that includes closed and open claims.

Actuarial Standards of Practice (ASOP) No. 9' on ratemaking states, “A rate is reasonable and
not excessive, inadequate, or unfairly discriminatory if it is an actuarially sound estimate of the
expected value of all future costs associated with an individual risk transfer.” In order to
produce an actuarially sound estimate, actuaries generally use more information than is
available from just-closed claims.

4. Impacts of Tort Reform

It is important that any study reasonably reflect, if possible, the impact of tort reform changes
on the CCD. In addition, any assumptions or adjustments to the analysis that reflect the impact
of tort reforms should be discussed. Such discussions might include the number of actual post-
tort reform claims included in their database, adjustments made to pre-tort reform claims for
new caps, ability to properly segment data into the new cap buckets using current CCD
identifier fields, ability to analyze economic versus noneconomic damages, etc.

The ability to quantify the true impact of any tort reform is complicated by the uncertainty
regarding the constitutionality of reforms passed by each state legislature. Using Texas and
Florida, two states with closed-claim databases that recently passed tort reforms including caps
on noneconomic damages, we can illustrate the varying degrees of uncertainty. In Florida, the
caps are currently being challenged in court to determine whether they will be declared
constitutional. This process could take up to five or more years. At the other end of the
spectrum, the Texas cap on noneconomic damages should not be subject to constitutional
challenge because it was ratified by voters approving Proposition 12.

5. Changes in The Structure of the CCD Over Time

CCDs are commonly developed and maintained by state regulators through data calls to
numerous reporting entities over many years. It is important for the user of the CCD to
understand any changes that have been made in the CCDs format over time. It is not
uncommon for databases and their fields to be periodically reviewed and enhanced. Since
previously submitted data are frequently not revised, a researcher should understand the
nature and timing of these enhancements, make proper adjustments to ensure consistent
treatment of data, and document their handling of these adjustments in their analysis.

For example, the remapping of old fields and the addition of new fields during CCD
enhancements may require reformatting older database records into the newer formats, to the
extent possible. If historical database changes are not well understood by the researcher,
trends developed using pre-enhancement and post-enhancement data could lead to the
misinterpretation of results because of improper data comparisons.

! A PDF version of ASOP No. 9 is available from the Academy’s web-site www.actuary.org or by directly accessing
www.actuarialstandardsboard.org/asops.htm.
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6.

10.

Changes in The Entities Reporting to the CCD

Data may be affected by changes in the entities required to report closed claims. For example,
if the CCD historically included only claims reported by insurers and a decision was made to
include closed claims reported by captives or self-insureds, it would be important to consider
this change in any analysis. If this change was not known or disclosed, a rise in closed-claim
payments could be misinterpreted as a large increase in payments, not a change caused by
new reporting entities entering the database. The converse could also be true, whereby fewer
claims might be caused by fewer reporting entities.

Time Period Considered For Analysis

It is important to understand the behavior of economic circumstances (e.g., level of general
inflation, impact of improving medical technology on costs, etc.) that affect medical malpractice
insurance claims over time. When selecting the time period for review, the researcher must
consider multi-year changes in factors affecting the frequency and severity of claims that may
impact the ultimate conclusions of the analysis.

Integrity of CCDs

It is important to recognize that CCDs may not be subject to audit for accuracy and

consistency. This leaves the interpretation of CCD fields up to each of the reporting entities.
For example, there may be inconsistencies in how each reporting entity may itemize total loss
dollars (e.g., dollars entered in total, dollars split into economic vs. non-economic damages, lost
wages vs. medical costs, etc.) or how multiple plaintiffs/defendants for the same event are
entered into the database. In some cases, inconsistent interpretations of data fields may be
such that adjustments are necessary to form reasonable conclusions.

Handling of Policy Attributes

The interaction of deductibles, primary insurance policy claims and excess insurance policy
claims that are included in the CCD should be understood. For example, if a large claim is
subject to coverage under both a primary insurance policy and an excess insurance policy, it is
important that the researcher re-connect the two records in the CCD to properly reflect the full
value of the claim. Failure to do so could affect conclusions as to the frequency and severity of
claims. Similarly, if the claim record identifies only the portion of loss in excess of a deductible
or self-insured retention, the full value of the claim could be understated.

CCD versus Insurer Trends

It may be important for the user to understand the differences between the loss experience and
trends among the various classes of risks in the database. Therefore, it may not be appropriate
to infer CCD trends for an individual insurer without comparing the company’s mix of business
to the mix represented in the CCD. For example, a medical malpractice insurer that writes a
heavy concentration of low-risk specialties (e.g., chiropractors, allergists, dermatologists — no
surgery) may see trends that are different from those derived from reviewing the entire CCD,
which includes all specialties (e.g., chiropractors, neurosurgeons, OB/GYNSs), since low-risk
specialties typically have minimal exposure to larger jury awards.
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11.

12.

Consideration of Policy Limits Purchased by Insureds

It is important to understand the trends in policy limits purchased by physicians and hospitals
over time. When selecting the time period for review, the researcher must consider multi-year
changes in policy limits that may affect the frequency and severity of claims that may impact
the ultimate conclusions of the analysis.

Adjustments to CCD Data

In general, it is helpful to a reader’s understanding of a CCD-based analysis for the report to
document any adjustments made to the closed-claim data that could have a significant effect
on analysis results. This documentation should also include identification of the potential
impacts on the final conclusions made in the analysis. Thorough documentation reduces the
likelihood that the conclusions, methodologies, or assumptions of the analysis will be
misunderstood by the readers.

The following hypothetical example demonstrates the importance of documenting adjustments.
State X is currently in the midst of a medical malpractice insurance crisis. CCD

payments have been increasing at six percent a year and the number of insurers
covering physicians has dropped from 20 insurers in 2000 to two insurers in 2002.

State X 2000 CCD payments: $100 million

State X 2002 CCD payments: $100 million x (1.06) x (1.06) = $112.5 million
2000 Active writers: 20 insurers

2002 Active writers: 2 insurers

Implied 2000 losses per active writer: $100 million / 20 = $5 million

Implied 2002 losses per active writer: $112.4 million / 2 = $56.2 million

Implied annual change: ($56.2 million / 5 million)® — 1 = 235%

The researcher in this example could use two different headlines in the final report:

Headline 1:
“Medical malpractice insurer severity trends increase six percent per year”

Headline 2:
“Medical malpractice insurer severity trends adjusted for declines in actively writing
insurers increase 235 percent per year.”

Given the difference in the above severity trends and the potential shock value of headline 2, it
is easy to see how important it would be for the researcher in this example to document any
adjustments made to the closed-claim data and to discuss the pros and cons of calculating
severities adjusted for the number of active writers.



In the end, it is important for the CCD researcher to review publicly available information
addressing potential issues and concerns regarding the use of a CCD. Such informational sources
could include CCD documentation, discussions with insurance department personnel, special
reports mandated by the governor or legislature, and Senate or House testimony. The ability of
CCD researchers to discuss any assumptions and adjustments made to the data and disclose
important considerations in their reports, ultimately increases the credibility of their analysis and
helps to reduce the likelihood that the reports may be misunderstood.



