
 
 
 
 
 
April 12, 2007 
 
 
BY EMAIL, HARD COPY TO FOLLOW 
 
 
Mr. Lee Barclay 
Casualty Actuarial  
Office of the Insurance Commission 
Insurance Building 
P.O. Box 40255 
Olympia, WA 98504  
 
Dear Mr. Barclay: 
 
I thought it might be helpful to send a note in follow-up to my brief statement during the March 
20 conference call meeting of the NAIC SITF.  
 
As I understand it, the paramount goal of the SITF in developing medical malpractice data is to 
enable state insurance commissioners and the NAIC to respond with authority, accuracy, and 
conviction to questions posed by the GAO, federal agencies, Congress, and state legislators, 
thereby advancing useful discussion and resolution of medical malpractice issues based on an 
accurate understanding of the financial condition of medical malpractice insurers and the market 
in which they operate.  A secondary purpose is to develop a NAIC model database to replace the 
current incoherent patchwork of state medical malpractice reporting laws on the books in many 
states.  
 
We believe the new NAIC database of deidentified claims information should only be available 
for regulators and the NAIC to prepare reports for policymakers on a timely basis. What we 
believe would not serve the interests of health care providers, their patients and the public 
interest is the further dissemination of such data in a raw, selective and undisciplined format. 
That would lead to privacy concerns and other misuses by special interests which can only serve 
to confuse and mislead policy makers, the medical community, the news media and patients.  
 
With regard to including ultimate loss estimates on individual open claims, our experience is that 
individual loss estimates change continually and sometimes dramatically until the individual 
claim closes and such information would not serve any useful purpose in the proposed database 
NAIC database. However, we have more confidence in the aggregate reserves, and with proper 
safeguards, would be willing to discuss including a breakout of such information by state, report 
year and type of policyholder to provide regulators and the NAIC with a more complete estimate 
of medical malpractice losses than is currently available in the annual convention statement.   
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For example, the type of detailed claims information available in the Annual Convention 
Statement Schedule T, reporting calendar year data could also be made available for report year 
data in Schedule P.  This information would provide insurance commissioners and the NAIC 
with sufficient data to produce high level reports on medical malpractice loss trends by state and 
type of policyholder.  To ease the reporting burden, we would suggest this special schedule be 
submitted to the domiciliary state insurance commissioner for transmission to the NAIC data 
base. 
 
The inclusion of this type of open claims information would give the NAIC and state insurance 
regulators a more complete picture of the medical malpractice situation while still maintaining 
the necessary confidentiality of data.    
 
I mentioned during the call, apportioning damages between economic and non-economic 
damages in a settlement situation is a very inexact process.  It is NORCAL’s view that the 
attempt to develop objective criteria for use by company statisticians to allocate settlement 
dollars into economic and non-economic damages will produce imprecise settlement data with a 
very low credibility and will not add value to the NAIC’s important effort to collect reliable and 
uniform data to develop reports for policymakers. 
 
Finally, we have included some information relating to the unfortunate release of supposed de-
identified medical malpractice closed claim information by the Medical Board of California a 
few years ago. The MBC released the deidentified information at the request of a local 
newspaper which used the data together with other readily available public information to 
identify specific doctors and their patients involved in a significant number of cases. The 
California courts issued an injunction against further releases based on the privacy rights of the 
individuals involved in the claims. The court’s decision balanced the public’s interest to know 
against the privacy rights of the individuals involved and entered an order to protect the 
confidentiality of such information. Hopefully, the SITF will avoid any recommendation that 
would potentially open the door to unwarranted intrusions into the private legal and medical 
affairs of doctors and their patients.  
 
Most sincerely yours, 
 
 
 
 
Philip Hinderberger 
Senior VP & Government Affairs Counsel  
 
PRH/cm 
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