Ref. #2009-14

Statutory Accounting Principles Working Group

Maintenance Agenda Submission Form

Form A

Issue: 
FAS 166, Accounting for Transfers of Financial Assets
Check (applicable entity):







P/C 
            Life
         Health

Modification of existing SSAP

 FORMCHECKBOX 


 FORMCHECKBOX 


 FORMCHECKBOX 

New Issue or SSAP   

       
 FORMCHECKBOX 


 FORMCHECKBOX 


 FORMCHECKBOX 

Description of Issue:

FASB Statement 166, Accounting for Transfers of Financial Assets (FAS 166) was issued June 2009 amends FAS 140, Accounting for Transfers and Servicing of Financial Assets and Extinguishments of Liabilities (FAS 140). FAS 166, effective as of the beginning of the first annual reporting period ending after Nov. 15, 2009 (including interim periods within the first annual reporting periods and interim and annual reporting periods thereafter), revises FAS 140 to improve guidance about the transfer of financial assets; the effects of a transfer on financial position, financial performance, and cash flows; and a transferor’s continuing involvement in transferred financial assets. 

Amendments to FAS 140 from the issuance of FAS 166:   
· Removes the concept of a qualifying special-purpose entity from FAS 140 and removes the exception from applying FASB interpretation 46, Consolidation of Variable Interest Entities (FIN 46) to variable interest entities that are qualifying special-purpose entities. 
· Modifies the financial-components approach used in FAS 140 and limits the circumstances in which a transferor derecognizes a portion or component of a financial asset when the transferor has not transferred the original financial asset to an entity that is not consolidated with the transferor in the financial statements being presented and/or when the transferor has continuing involvement with the financial asset. 
· Establishes conditions for reporting a transfer of a portion (or portions) of a financial asset as a sale. If the transfer does not meet these conditions, sale accounting can be achieved only by transferring an entire financial asset or group of entire financial assets in a transaction that meets the sale accounting conditions as amended by FAS 166. Conditions for sale accounting for a portion (or portions) of a financial asset:
· The transferred portion (or portions) and any portion that continues to be held by the transferor must be participating interests (per the definition amended by FAS 166).
· The transfer of the participating interest (or participating interests) must meet the conditions for surrender of control (per the conditions amended by FAS 166)

· Defines a participating interest as a portion of a financial asset that: 

· Conveys proportionate ownership rights with equal priority to each participating interest holder. 
· Involves no recourse (other than standard representations and warranties) to, or subordination by, any participating interest holder.
· Does not entitle any participating interest holder to receive cash before any other participating interest holder. 

· Clarifies that an entity must consider all arrangements or agreements made contemporaneously with, or in contemplation of, a transfer, even if not entered into at the time of the transfer, when applying the conditions of sale accounting. In addition, it explicitly clarifies that the application of the conditions for sale accounting must consider the transferor’s continuing involvement with transferred financial assets. 

· Clarifies the isolation analysis to ensure that the financial asset has been put beyond the reach of the transferor, any of its consolidated affiliates (that are not entities designed to make remote the possibility that they would enter bankruptcy or other receivership) included in the financial statements being presented, and its creditors. 
· Removes the exception for transfers to qualifying special-purpose entities. It requires that a transferor, in a transfer to an entity whose sole purpose is to engage in securitization or asset-backed financial activities, determine whether each third-party holder of a beneficial interest in that entity has the right to pledge or exchange its beneficial interest and that no condition both:

· Constrains the third-party beneficial interest holder from taking advantage of its right to pledge or exchange, and
· Provides more than a trivial benefit to the transferor. 

· Clarifies the principle that the transferor must evaluate whether it, its consolidated affiliates included in the financial statements being presented, or its agents effectively control the transferred financial asset directly or indirectly. 

· Requires that a transferor recognize and initially measure at fair value all assets obtained (including a transferor’s beneficial interest) and liabilities incurred as a result of a transfer of an entire financial asset or a group of financial assets accounted for as a sale. 
· Removes the special provisions in FAS 140 and FAS 65, Accounting for Certain Mortgage Banking Activities (FAS 65) for guaranteed mortgage securitizations to require them to be treated the same as any other transfer of financial assets within the scope of FAS 140, as amended by FAS 166. If such a transfer does not meet the conditions for sale accounting, the securitized mortgage loans shall continue to be classified as loans. 
· Removes the fair value practicability exception from measuring the proceeds received by a transferor in a transfer that meets the condition for sale accounting at fair value. 

· Requires enhanced disclosures to provide financial statement users with greater transparency about transfers of financial assets and a transferor’s continuing involvement with transfers of financial assets accounted for as sales. 

Existing Authoritative Literature:

SSAP No. 91R—Accounting for Transfers and Servicing of Financial Assets and Extinguishment of Liabilities (SSAP No. 91R) - The guidance in SSAP No. 91R adopts FAS 140 with the following modifications: 

a.
Servicing rights assets are nonadmitted;

b.
Sales treatment is not permitted for transactions including recourse provisions or removal-of-accounts provisions on the transferred assets whereas GAAP would permit the recognition of the transfer as a sale under some circumstances;

c.
As statutory financial statements are prepared on a legal entity basis, special-purpose entities shall not be consolidated in a reporting entity’s statutory financial statements;

d.
Leases shall be accounted for in accordance with SSAP No. 22—Leases;

e.
Reporting entities required to maintain an IMR shall account for realized and unrealized capital gains and losses in accordance with SSAP No. 7; and

f.
The concepts of revolving-period securitizations, banker’s acceptances and risk participations in banker’s acceptances are not applicable for statutory accounting purposes.

g.
This statement does not adopt the accounting for collateral as outlined in FAS 140.

Additionally, the guidance in SSAP No. 91R adopts with modification FAS 156, Accounting for Servicing of Financial Assets, an Amendment of FAS 140 (FAS 156). Specific items adopted or rejected are identified below. Items within FAS 156 not specifically noted as adopted are considered rejected:

a.
Adopts FAS 156 guidance indicating that all servicing assets and servicing liabilities should initially be measured at fair value. 

b.
Adopts FAS 156 guidance requiring the inclusion of separately recognized servicing assets and servicing liabilities in the calculation of proceeds from the sale of assets.

c.
Rejects the optionality provided within FAS 156 for subsequent measurement of servicing assets and servicing liabilities using either fair value or an amortization method. This statement requires application of a fair value method for subsequent measurement.

d.
Adopts guidance in FAS 156 confirming adoption of guidance previously adopted from FAS 140 regarding servicing assets and servicing liabilities established from the transfer of financial assets to a qualifying SPE in a guaranteed mortgage securitization in which the transferor retains all of the resulting securities. 

e.
Adopts revisions in FAS 156 replacing the term 'retained interests' with 'interests that continue to be held by the transferor' with amendments to the definition to exclude servicing assets and servicing liabilities from this definition.  
FAS 156, Accounting for Servicing of Financial Assets, an Amendment of FAS 140 (FAS 156) – Adopted with modification as noted above. 
FAS 140, Accounting for Transfers and Servicing of Financial Assets and Extinguishment of Liabilities (FAS 140) – Adopted with modification as noted above. 
AICPA SOP 90-3, Definition of the Term Substantially the Same for Holders of Debt Instruments, as used In Certain Audit Guides and a Statement of Position (SOP 90-3) – Adopted
FASB Emerging Issues Task Force No. 87-34, Sale of Mortgage Servicing Rights with a Subservicing Agreement - (EITF 87-34) – Adopted
FASB Emerging Issues Task Force No. 88-11, Allocation of Recorded Investment When a Loan as Part of a Loan is Sold (EITF 88-11) – Adopted
FASB Emerging Issues Task Force No. 88-18, Sales of Future Revenues (EITF 88-18) – Adopted 
FASB Emerging Issues Task Force No. 88-22, Securitization of Credit Card and Other Receivable Portfolios (EITF 88-22) – Adopted
FASB Emerging Issues Task Force No. 90-21, Balance Sheet Treatment of a Sale of Mortgage Servicing Rights with a Subservicing Agreement (EITF 90-21) – Adopted
FASB Emerging Issues Task Force No. 95-5, Determination of What Risks and Rewards, If Any, Can Be Retained and Whether Any Unresolved Contingencies May Exist in a Sale of Mortgage Loan Servicing Rights (EITF 95-5) – Adopted 
FASB Emerging Issues Task Force No. 96-19, Debtor’s Accounting for a Modification or Exchange of Debt Instruments (EITF 96-16) – Adopted 
FASB Emerging Issues Task Force No. 84-5, Sale of Marketable Securities with a Put Option (EITF 84-5) - Rejected
FASB Emerging Issues Task Force No. 92-2, Measuring Loss Accruals by Transferors of Receivables with Recourse (EITF 92-2) – Rejected
FASB Technical Bulletin 01-1: Effective Date for Certain Financial Institutions of Certain Provisions of Statement 140 Related to the Isolation of Transferred Financial Assets (TB 01-1) - Rejected
Activity to Date (issues previously addressed by SAPWG, Emerging Accounting Issues WG, SEC, FASB, other State Departments of Insurance or other NAIC groups):

Reference Item 2007-28: Variable Interests under FIN 46(R), FSP FIN 46(R)-4 and FSP FIN 46(R)-5 

· FIN 46(R): Consolidation of Variable Interest Entities an interpretation of ARB No. 51 (FIN 46R)
· FSP FIN 46(R)-4: Technical Correction of FASB Interpretation No. 46(R) Relating to Its Effects on Question No. 12 of EITF Issue No. 96-21 (FSP FIN 46R-4); and 

· FSP FIN 46(R)-5: Implicit Variable Interests under FASB Interpretation No. 46 (FIN 46R-5) 
This item proposed revisions to SSAP No. 25 to include implicit and explicit variable interest entities within the example of related parties and expand disclosure requirements to include the maximum loss exposure as a result of implicit or explicit variable interest entities. (This item proposed rejection of FIN 46R, FSP FIN 46R-5 and FSP FIN 46R-4.) In September 2008, the Statutory Accounting Principles Working Group deferred action on this item until the Financial Accounting Standards Boards completes a related project, which reconsiders FIN46(R), Consolidation of Variable Interest Entities.
Information or issues (included in Description of Issue) not previously contemplated by the SAPWG:
FAS 167, Amendments to FASB Interpretation No. 46R (FAS 167), issued in June 2009, amends certain requirement of FASB Interpretation No. 46, Consolidation of Variable Interest Entities (FIN 46R), to improve financial reporting by enterprises involved with variable interest entities. The scope of this statement has been revised to remove the exclusion for qualifying special-purpose entities as the concept of those entities was eliminated in FAS 166, Accounting for Transfers of Financial Assets. 
Staff Recommended Conclusion or Future Action on Issue:
Staff recommends that the Statutory Accounting Principles Working Group move this item to the Substantive Active Listing and direct NAIC staff to draft an Issue Paper, proposing adoption, with modification of FAS 166 to supersede SSAP No. 91R. In accordance with incorporating the GAAP revisions in FAS 166 on derecognition, conditions for sale accounting, and identifying participating interests of financial assets, this adoption proposes to mirror the scope of FAS 166, and eliminate the concept of qualifying special-purpose entities from within the scope of this statutory accounting Issue Paper. 
Staff recommends that the Working Group jointly consider FAS 167 with this agenda item and consider proposed revisions, as discussed in that agenda item, to address how ‘variable interest entities – including entities previously considered “qualified special purpose entities” - will be captured within statutory guidance and the disclosures necessary to provide appropriate information on these transactions and the potential impact to the reporting entity. 

(In considering a new SSAP to supersede SSAP No. 91R, staff proposes that this new SSAP mirror the format of FAS 140, as revised by FAS 166, with only those items rejected or considered not applicable for SSAP not incorporated within the new statutory guidance.)
Recommending Party:
Julie Gann – NAIC Staff
July 2009
Status:

On December 5, 2009, the Statutory Accounting Principles Working Group exposed Issue Paper No. 141, Accounting for Transfers and Servicing of Financial Assets and Extinguishments of Liabilities (Issue Paper No. 141) for public comment. This Issue Paper proposes adoption, with modification, of FAS 166. Additionally, the Working Group formed a subgroup to review comments and assess the impact of adopting this guidance for statutory accounting. 

On March 26, 2010, the Statutory Accounting Principles Working Group received comments on Issue Paper No. 141 and referred them to the FAS 166/167 Subgroup formed at the 2009 Winter National Meeting. 

On March 26, 2011, the Statutory Accounting Principles Working Group exposed Issue Paper No. 141—Accounting for Transfers and Servicing of Financial Assets and Extinguishment of Liabilities (Issue Paper No. 141), which proposes to supersede existing statutory guidance and adopt with modification ASU 2009-16—Transfers and Servicing (Topic 860): Accounting for Transfers of Financial Assets. This exposure was pursuant to a recommendation from the FAS 166/167 Subgroup.

On August 31, 2011, the Statutory Accounting Principles Working Group adopted the exposed Issue Paper No. 141 and directed NAIC staff to prepare a new SSAP to supersede SSAP No. 91R—Accounting for Transfers and Servicing of Financial Assets and Extinguishments of Liabilities (SSAP No. 91R) for Working Group discussion. (Although adopted, Issue Papers do not provide authoritative statutory accounting guidance and will not be included in the NAIC Accounting Practices and Procedures Manual until the corresponding SSAP is adopted.)  

On November 3, 2011, the Statutory Accounting Principles Working Group exposed a draft SSAP to supersede SSAP No. 91R for comment. The draft SSAP incorporates the guidance adopted in Issue Paper No. 141, with modifications summarized in the introduction to the SSAP. These modifications primarily pertain to incorporating guidance from interpretations and revising INTs and SSAPs based on revisions from FAS 166, Accounting for Transfers of Financial Assets. Staff noted that the proposed revisions to INTs and SSAPs are summarized within appendices to the draft SSAP. These appendices are not planned to be included within the final adopted SSAP, but once adopted, will be incorporated within Issue Paper No. 141 for historical reference.
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