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Description of Issue: This agenda item has been drafted to consider ASU 2018-07: Improvements to Nonemployee Share-Based Payment Accounting (ASU 2018-07) for statutory accounting. This ASU was issued in June 2018 as part of the FASB simplification initiative and intends to reduce cost and complexity, with improvements for financial reporting for share-based payments issued to nonemployees. The ASU expands the scope of ASC Topic 718 – Stock Compensation, which previously only included share-based payments to employees, to include share-based payments issued to nonemployees for goods and services. This results with substantial alignment for share-based payments to employees and nonemployees, and results with ASC Subtopic 505-50 – Equity Payments to Nonemployees being superseded. 

Prior to the issuance of the ASU, the U.S. GAAP guidance for share-based payments was significantly different for employees and nonemployees. With the ASU, the U.S. GAAP guidance in ASC Topic 718 will be applicable to all share-based payments except for specific guidance on inputs to an option pricing model and the attribution of cost (that is, the period of time over which share-based payment awards vest and the pattern of cost recognition over that period). 

The amendments in the ASU are effective for public companies Jan. 1, 2019. For all other companies, the amendments are effective Dec. 31. 2020. At transition, reporting entities are required to measure their impacted nonemployee awards at fair value through a cumulative effect adjustment as of the beginning of the year.

For statutory accounting assessments, prior U.S. GAAP guidance related to share-based payments has been predominantly adopted with modification in SSAP No. 104R—Share-Based Payments. This includes both the prior U.S. GAAP guidance for employee awards and the U.S. GAAP guidance for nonemployee awards. Statutory accounting modifications to the U.S. GAAP guidance have mostly pertained to statutory terms and concepts. (For example, statutory reporting lines, nonadmittance of prepaid assets, etc.)

Existing Authoritative Literature:  

· SSAP No. 104R—Share-Based Payments – This statement provides statutory accounting principles for transactions in which an entity exchanges equity instruments to employees and nonemployees in share-based payment transactions. The current guidance in SSAP No. 104R adopts with modification ASC Topic 718 – Stock Compensation and Subtopic 505-50 – Equity Payments to Non-Employees. 
Activity to Date (issues previously addressed by the Working Group, Emerging Accounting Issues (E) Working Group, SEC, FASB, other State Departments of Insurance or other NAIC groups): In 2017, the Working Group adopted with modification ASU 2016-09, Improvements to Employee Share-Based Payment Accounting and incorporated the U.S. GAAP simplifications from that project into SAP.  

Information or issues (included in Description of Issue) not previously contemplated by the Working Group: None

Convergence with International Financial Reporting Standards (IFRS): IFRS 2 addresses share-based payments issued employees and other parties. For transactions with other parties, the share-based payment is measured at fair value of the goods or services unless that fair value is not reliably measurable, in which case the fair value of the award is used. The fair value is measured at the date the entity obtains the goods or the counterparty renders the service. For the remaining updates in the ASU, generally IFRS standards neither have comparable guidance, nor explicitly permit practical expedients. 

Staff Recommendation:
NAIC staff recommends that the Working Group move this item to the active listing, categorized as nonsubstantive, and expose revisions to adopt with modification ASU 2018-07 in SSAP No. 104R. These revisions will eliminate the specific section for nonemployee awards from SSAP No. 104R, and include guidance for nonemployees with the share-based payment guidance for employees in the same manner as U.S. GAAP. With the revisions proposed to SSAP No. 104R, revisions are also proposed to SSAP No. 95—Nonmonetary Transactions to update previously adopted U.S. GAAP guidance, as well as to update references in Appendix D.  With exposure, comments are also requested on three questions: 

1. NAIC staff recommends that this item be categorized as nonsubstantive, as the resulting share-based payment concepts have previously been reflected within SSAP No. 104R, and it is not expected that the revisions for nonemployees will have a significant impact on insurance reporting entities. NAIC staff requests comments during the exposure period on whether the proposed revisions from ASU 2018-07 to SSAP No. 104R should be considered a substantive change. 

2. NAIC staff recommends removal of Exhibit B, which detailed the minimum information to be disclosed. As the disclosures are in the annual audited financial statements only, NAIC staff believes that reference to the U.S. GAAP guidance for the detailed disclosures is all that is needed in the SSAP. NAIC staff requests comments on whether this disclosure detail should remain in the SSAP. 

3. NAIC staff notes that the original adoption of SSAP No. 104 referenced continued application of SSAP No. 13 for awards outstanding that were originally accounted for under SSAP No. 13. Although this information has not been removed in the proposed revisions to adopt ASU 2018-07, NAIC staff requests comments on whether this guidance is still applicable, and if this transition guidance can be deleted. 

Due to the extent of proposed changes to SSAP No. 104R, the revisions are detailed in a separate document. The proposed statutory modifications to ASU 2018-07 are consistent with prior modifications for share-based payment guidance: 

a. GAAP references to “public and nonpublic” guidance have been eliminated. The revisions propose to require entities that report share-payment transactions under U.S. GAAP as “public” entities to report the same measurement amounts for SAP. (For example, if a reporting entity reports “fair value” under U.S. GAAP, that entity shall not utilize a “calculated or intrinsic” amount under statutory accounting.) 
b. Prepaid assets are nonadmitted. 
c. GAAP references are revised to reference applicable statutory accounting guidance. 
d. GAAP reporting line items (either explicitly provided in the statement or adopted by reference – such as the GAAP implementation guidance) are replaced to reference applicable statutory annual statement line items. (For example, GAAP references to “other comprehensive income” shall be reflected within “Surplus - Unassigned Funds”). 
e. GAAP guidance to calculate earnings per share is not applicable to statutory accounting and has not been included within the statement. 
f. GAAP effective date and transition, and transition disclosures have not been incorporated. Reporting entities shall follow the effective date and transition elements provided within SSAP No. 104R.  
g. Inclusion of guidance specific to statutory for consolidated/holding company plans.
To facilitate review, the revised SSAP No. 104R identifies the corresponding ASC reference for each paragraph (and each paragraph referenced). Additionally, areas where there are SAP modification are noted and shaded. (The ASC citations and staff notes are not proposed to be included in the final version.)  With the intent to converge with U.S. GAAP, except when modified for SAP, revisions were also captured to reflect the U.S. GAAP guidance as presented in the ASC. This included the addition of guidance not previously captured in SSAP No. 104, or the rearrangement of guidance to be in the same location as it is found in the ASC. (In most situations in which paragraphs have been rearranged, only actual revisions to the guidance are noted as changes. The tracked change to the paragraph numbers shows the location of the guidance in SSAP No. 104R.) 

With the revisions reflected in SSAP No. 104R, the following references would also be required: 

· Issue Paper No. 146—Share-Based Payments with Nonemployees will be revised with a notation that the guidance reflected within has been superseded with the adoption of ASU 2018-07, and is no longer reflected in SSAP No. 104R. 

· Appendix D will identify the following pre-codification standards as superseded and no longer adopted in statutory accounting: 

· FASB Emerging Issues Task Force 96-18: Accounting for Equity Instruments That are Issued to Other Than Employees for Acquiring, or in Conjunction with Selling Goods or Services;
· FASB Emerging Issues Task Force 00-08: Accounting by a Grantee for an Equity Instrument to Be Received in Conjunction with Providing Goods or Services;
· FASB Emerging Issues Task Force 00-18: Accounting Recognition for Certain Transactions Involving Equity Instruments Granted to Other Than Employees; and
· The Appendix D FASB Codification to Pre-Codification GAAP will remove ASC 505-50 as that Subtopic has been superseded. 

Review of Other SSAPs:

In addition to guidance impacting share-based payment transactions, ASU 2018-07 also incorporated revisions to other sections of the FASB ASC. In accordance with the NAIC staff review of these changes, revisions are proposed to SSAP No. 95—Nonmonetary Transactions, to reflect the changes to ASC 470-20, but are not considered necessary for the other impacted ASC sections. 

The guidance previously reflected in SSAP No. 95 was originally contained in EITF 01-01: Accounting for a Convertible Instrument Granted or Issued to a Nonemployee for Goods or Services or a Combination of Goods or Services and Cash with modifications to incorporate guidance regarding the measurement date from EITF 96-18: Accounting for Equity Instruments That Are Issued to Other Than Employees for Acquiring, or in Conjunction with Selling, Goods or Services. (The guidance from Issue 1 in EITF 96-18 was adopted in SSAP No. 95.) 

With the revisions from ASU 2018-07, the guidance in SSAP No. 95 is proposed to be revised to reflect the current U.S. GAAP guidance. This includes revisions to update the measurement date guidance previously adopted, as the provisions from EITF 96-18 were superseded with the issuance of ASU 2018-07. (The measurement date guidance in EITF 96-18 was reflected in ASC 505-50-30-11, and the entire ASC 505-50 was superseded with the issuance of ASU 2018-07.) The revisions also reflect provisions from the EITF 01-01  and FSP EITF 00-19-2: Accounting for Registration Payment Arrangements adopted under SAP, but not previously reflected in SSAP No. 95. (FSP ETIF 00-19-2 was noted as adopted in SSAP No. 5R, but the guidance in ASC 470-20-30-23 reflects aspects of this guidance as well.) 

[bookmark: _Toc462746963]Proposed Revisions to SSAP No. 95: 
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17. The guidance in paragraph 18 (470-20-25-18 and 470-20-25-19) addresses a convertible instrument that is issued or granted to a nonemployee in exchange for goods or services or a combination of goods or services and cash. The convertible instrument contains a nondetachable conversion option that permits the holder to convert the instrument into the issuer's stock. (470-20-25-17)
18. Once an instrument is considered "issued" for accounting purposes, pursuant to SSAP No. 104R, distributions paid or payable should be characterized as financing costs (that is, as interest or dividends). Before that time, distributions paid or payable under the instrument should be characterized as a cost of the underlying goods or services. (470-20-25-18)  If the convertible instrument is issued for cash proceeds that indicate that the instrument includes a beneficial conversion feature and the purchaser of the instrument also provides (receives) goods or services to (from) the issuer that are the subject of a separate contract, the convertible instrument shall be recognized with a corresponding increase or decrease in the purchase or sales price of the goods or services. (470-20-25-19)
19. To determine the fair value of a convertible instrument granted as part of a share-based payment transaction to a nonemployee in exchange for goods or services that is equity in form or, if debt in form, that can be converted into equity instruments of the issuer, the entity shall first apply SSAP No. 104R. (470-20-30-22)
20. The requirements of this statement shall then be applied such that the fair value determined pursuant to SSAP No. 104R  is considered the proceeds from issuing the instrument for purposes of determining whether a beneficial conversion option exists. The measurement of the intrinsic value, if any, of the conversion option (for separate recognition as additional paid-in capital – 470-20-25-5) shall then be computed by comparing the proceeds received for the instrument (the instrument's fair value under SSAP No. 104R) to the fair value of the common stock that the grantee would receive upon exercising the conversion option. For purposes of determining whether a convertible instrument contains a beneficial conversion feature for separate recognition as additional paid-in capital (470-20-25-5), an entity shall use the effective conversion price based on the proceeds allocated to the convertible instrument to compute the intrinsic value, if any, of the embedded conversion option. (470-20-30-23)
	(Note – The US GAAP guidance references paragraph 470-20-25-5 as noted in this paragraph. Under that guidance, the embedded beneficial conversion feature presented in a convertible instrument shall be recognized at issuance by allocating a portion of the proceeds equal to the intrinsic value of that feature to additional paid in capital. Reference to this separate recognition has been included for statutory purposes.) 
21. If a convertible instrument is issued in exchange for goods or services, the measurement dateSSAP No. 104R should shall be used both to measure the fair value of the convertible instrument and to measure the intrinsic value, if any, of the conversion option as of the date the convertible instrument granted as part of a share-based payment award becomes fully vested. That is, in measuring the intrinsic value of the conversion option for separate recognition as additional paid-in capital (470-20-25-5), the fair value of the issuer’s equity securities into which the instrument can be converted shall be determined as of the date the convertible instrument granted as part of a share-based payment award becomes fully vested, and not on the commitment date. (470-20-30-24) 
22. The measurement date is the earlier of either of the following:
1. The date at which a commitment for performance by the counter party to earn the convertible instrument is reached (a “performance commitment”)
1. The date at which the counter party’s performance is complete
23. If a convertible instrument is issued in exchange for goods or services (or a combination of goods or services and cash), Both of the following guidelines for determining the fair value of convertible instruments shall be used to measure the fair value of that instrument: (470-20-30-25)
a. Consistent with this SSAP, the fair value of an equity instrument shall be determined based on either the fair value of the consideration received or the fair value of the equity instruments issued, whichever is more reliably measurable. Accordingly, if the fair value of the goods or services received is reliably determinable, and the issuer has not recently issued similar convertible instruments, the fair value of the goods or services should be used to measure the transaction.
b. Recent issuances of similar convertible instruments for cash to parties that only have an investor relationship with the issuer may provide the best evidence of fair value of the convertible instrument.
c. If reliable information about (a) or (b), above, is not available, the fair value of the convertible instrument should be deemed to be no less than the fair value of the equity shares into which it can be converted.
24. Whether distributions paid or payable on a convertible instrument issued or granted in exchange for goods or services (or a combination of goods or services and cash) should be recognized as a financing cost (that is, interest expense or dividends) or as a cost of the goods or services received or receivable from the counterparty.
25. Once an instrument is considered "issued" for accounting purposes, distributions paid or payable should be characterized as financing costs. Prior to that time, distributions paid or payable under the instrument should be characterized as a cost of the underlying goods or services. the accretion of a discount on a convertible instrument resulting from a beneficial conversion option does not begin until the instrument is issued for accounting purposes.
26. In cases where a companya reporting entity issues a convertible instrument for cash proceeds that indicate that the instrument includes a beneficial conversion option, and the purchaser of the instrument provides (receives) goods or services to (from) the issuer that are the subject of a separate contract, the terms of both the agreement for goods or services and the convertible instrument should shall be evaluated to determine whether their separately stated pricing is equal to the fair value of the goods or services and convertible instrument. If that is not the casesituation, the terms of the respective transactions should be adjusted by measuring . Thethe convertible instrument initially should be recognized at its fair value with a corresponding increase or decrease in the purchase or sales price of the goods or services. It may be difficult to evaluate whether the separately stated pricing of a convertible instrument is equal to its fair value. If an instrument issued to a goods or services provider (or purchaser) is part of a larger issuance, a substantive investment in the issuance by unrelated investors (who are not also providers or purchasers of goods or services) may provide evidence that the price charged to the goods or services provider represents the fair value of the convertible instrument. (470-20-30-26)
Other Impacted ASC Guidance from ASU 2018-07. 
As noted, corresponding SAP revisions have not been deemed necessary for these updated ASC sections: 

· ASC 230-10 – Cash Flows – The ASU revisions reflect minor wording revisions in presentation guidance not duplicated into statutory accounting. 

· ASC 260-10 – Earnings Per Share – Guidance for EPS is not applicable to statutory accounting. 

· ASC 323-10 – Equity Method and Joint Ventures – The ASU revisions update the references to the prior guidance, expanding references to employees and non-employees  and using terminology for “share-based payment awards” in lieu of “stock based compensation.” These references are not captured in SSAP No. 48—Joint Ventures, Partnerships and Limited Lability Companies. 

· ASC 480-10 – Distinguishing Liabilities from Equity – The ASU revisions remove reference to 505-50 and incorporate minor wording changes to guidance not reflected in statutory accounting. 

· ASC 606-10 – Revenue from Contracts with Customers – The ASU revisions includes reference to equity instruments granted as consideration payable. The guidance in ASC 606 was rejected for statutory accounting. 

· ASC 805-30 – Business Combinations – Goodwill or Gain from Bargain Purchase, Including Consideration Transferred – The revisions incorporate minor wording changes and update implementation illustrations. The GAAP guidance for business combinations was rejected (or still pending review) for statutory accounting. 

· ASC 815-10 – Derivatives and Hedging – The revisions remove reference to ASC 505-50 and update presentation and implementation guidance not reflected in statutory accounting. 

· ASC 820-10 – Fair Value Measurement – The ASU revisions remove reference to ASC 505-50. 


Staff Review Completed by:
Julie Gann, NAIC Staff – August 2018

Status:
On November 15, 2018, the Statutory Accounting Principles (E) Working Group moved this item to the active listing, categorized as nonsubstantive, and exposed proposed revisions to SSAP No. 95—Nonmonetary Transactions (as shown above) and SSAP No. 104R—Share-Based Payments (detailed in separate document), to adopt with modification ASU 2018-07, Improvements to Nonemployee Share-Based Payment Accounting. The revisions to SSAP No. 104R eliminate the specific section for nonemployee awards and include guidance for nonemployees with the share-based payment guidance for employees. The revisions to SSAP No. 95 update previously adopted U.S. GAAP guidance to reflect the revisions from ASU 2018-07.
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