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DRAFT

REPORT OF THE NARAB WORKING GROUP

CONTINUING COMPLIANCE WITH RECIPROCITY REQUIREMENTS
OF THE GRAMM-LEACH-BLILEY ACT

ADOPTED

The purpose of this report is to present to the NAIC membership an updated framework for
determining the continuing compliance of the states with the producer licensing reciprocity
requirements of the Gramm-Leach-Bliley Act (GLBA), 15 U.S.C. §§ 6751 et seq. This report is
also intended to meet the following charge to the NARAB Working Group:

Finalize the evaluation of the reciprocity standard developed by the NAIC’s 2002
NARAB (EX) Working Group and make final recommendations by the 2009
Summer National Meeting for revisions or additions to the standard to address
the issues identified in the Producer Licensing Assessment Aggregate Report of
Findings including the various state requirements that are imposed upon non-
residents but may not have been specifically addressed in the 2002 reciprocity
standard.

As detailed herein, the Working Group reviewed several subjects relevant to non-resident
producer licensing to determine their conformity with the 2002 standard. Our conclusions are
stated below. In order to have all relevant guidance in one document, we have reproduced, and
thereby reaffirmed, certain conclusions from the 2002 reciprocity standard. To achieve
consistency and clarity, much of the information in this report is re-produced from previous
materials.

The Working Group makes no finding concerning continuing compliance of any state with the
2002 standard, as updated and supplemented today. This report will provide the basis for
initiating a formal reassessment of state compliance with the reciprocity framework.

EXECUTIVE SUMMARY

The specific analysis related to individual topics is detailed below, but the Working Group has
determined the following requirements imposed on non-resident producers or applicants are
inconsistent with GLBA reciprocity:

e Fingerprint requirements;

e Requiring a surplus lines producer not required to perform or not performing the diligent
search of the admitted market to obtain an underlying general lines license;

e  Surplus lines bonds;

e Requiring the designated responsible producer to be appointed prior to the issuance of a
non-resident business entity license;

¢ Requiring the business entity to submit articles of incorporation;
Requiring an underlying life license prior to the issuance of a variable life license;

e Requiring individuals seeking a fraternal license to have a fraternal certificate from a
company;

e Requiring the submission of additional information to verify an applicant’s age;

e Offering inconsistent terms of licensure for residents and non-residents; and
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e Requiring trust accounts as a condition to licensure or applying trust account
requirements against non-residents in a discriminatory manner;

The Working Group does not believe the following requirements are inconsistent with GLBA
reciprocity:

e Performing background checks or other due diligence without requiring additional
submissions by the applicant;

e Requiring a surplus lines producer required to perform or performing the diligent search
of the admitted market to obtain an underlying general lines license;

e Appointments not required during the licensing process;

e Requiring the designated responsible producer to be licensed prior to the issuance of a
non-resident business entity license, provided the applications are accepted concurrently;

e Requiring a business entity to register to do business in the state;

e Requesting proof of Secretary of State registration as a prerequisite for business entity
licensure;

¢ Not adopting the major lines of authority definitions of the Producer Licensing Model
Act;

e Verifying legal work authorization for non-U.S. citizen applicants;

e Enforcing minimum age requirements;

e Non-discriminatory trust account requirements of general application if not tied to
licensure or applied discriminatorily against non-residents;

e Verifying an applicant for license renewal has paid all undisputed taxes and
unemployment insurance contributions;

¢ Continuing education requirements based on federal mandates; and

¢ Not offering reciprocal licensing treatment to viatical settlement brokers.

The above lists are, by no means, exhaustive of the licensing and regulatory issues that may
impact reciprocity. These are, however, the issues upon which the NARAB Working Group has
opined. As new issues are brought to our attention, we will analyze such issues under the
reciprocity standard described in this report.

BACKGROUND

Following passage of GLBA in 1999, the NAIC established the NARAB Working Group in order
to interpret and apply the producer licensing reciprocity requirements of GLBA, determine which
states were compliant therewith, and make a report with recommendations to that effect. The
details of the NARAB provisions of GLBA are stated in the next section of this report.

On August 8, 2002, the NARAB Working Group adopted the Report of the NARAB Working
Group: Certification of States for Producer Licensing Reciprocity (“2002 Report”), which
established a reciprocity framework and recommended that 35 states be certified as reciprocal
jurisdictions. Since the adoption of the 2002 Report, 12 additional jurisdictions have been
certified as reciprocal, raising the total number of reciprocal jurisdictions to 47. The NARAB
Working Group was disbanded in September 2002, and the Producer Licensing Working Group
(PLWG) became the focal point for uniformity efforts in producer licensing.

In 2007, the NAIC commenced a producer licensing assessment process intended to review
continuing GLBA reciprocity and compliance with the NAIC’s Uniform Resident Licensing
standards. The assessment process included a comprehensive and searching analysis of state
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producer licensing procedures involving an initial self-assessment, peer review, and direct
Commissioner or senior insurance department staff engagement. This state-by-state review
culminated in the NAIC Producer Licensing Assessment Aggregate Report of Findings
(“Producer Licensing Assessment Report”), which was issued on February 19, 2008. With
respect to reciprocity, the Producer Licensing Assessment Report determined that all states
previously certified as GLBA-compliant remained compliant with the standard established in the
2002 Report. The Producer Licensing Assessment Report also identified various requirements
imposed upon non-residents that were not specifically addressed within the 2002 Report. The
NAIC re-constituted the NARAB (EX) Working Group in order to determine whether these
requirements impacted reciprocity. The Working Group, in turn, engaged the NAIC Legal
Division to provide legal analysis of these issues.

On May 23, 2008, the NAIC Legal Division provided the NARAB Working Group with
memorandum on “Additional Issues Identified in Producer Licensing Assessment Report” (“May
2008 Memorandum™). The May 2008 Memorandum provided recommendations to the NARAB
Working Group as to whether the issues noted in the Producer Licensing Assessment Report
impacted reciprocity. By conference call on June 26, 2008, the NARAB Working Group adopted
the recommendations contained within the memorandum. The May 2008 Memorandum noted
that the NARAB Working Group received written comments from regulators and interested
parties identifying additional possible reciprocity issues not addressed in the Producer Licensing
Assessment Report. In a legal memorandum dated November 19, 2008 on “Additional Potential
Reciprocity Issues Raised in Written Comments” (“November 2008 Memorandum”) the NAIC
Legal Division analyzed the possible reciprocity impact of these additional items. In some areas,
the November 2008 Memorandum provided a recommendation; in other areas, additional
information and study was required. The Working Group’s determination of the impact of these
latter matters upon reciprocity is stated within this report.

In meeting our charge to “make final recommendations by the 2009 Summer National Meeting
for revisions or additions to the [2002 reciprocity] standard,” the NARAB Working Group has
utilized the 2002 Report, the Producer Licensing Assessment Report, the May 2008
Memorandum, the November 2008 Memorandum, regulator and interested party comments, and
other additional research. Our intent is not to establish a new reciprocity standard. Rather, in
adopting this report, we restate and reaffirm the basic analytical framework within the 2002
Report and supplement that reciprocity standard by applying it to issues not considered by our
predecessor working group. The Working Group intends this report to provide greater clarity to
the NAIC’s reciprocity standard. Upon NAIC adoption of this report, the NARAB Working
Group will initiate a formal re-evaluation of state compliance with GLBA reciprocity utilizing the
findings of this report in doing so.

NARAB PROVISIONS OF GLBA

GLBA requires that at least 29 jurisdictions meet the uniformity or reciprocity requirements of 15
U.S.C. § 6751 by November 12, 2002, in order to avoid the preemption of certain state producer
licensing laws and the establishment of the National Association of Registered Agents and
Brokers. The NAIC elected to pursue the reciprocity option with uniformity remaining the long-
term goal for non-resident (and resident) producer licensing. Thus, pursuant to 15 U.S.C. §
6751(a)(2), a minimum of 29 jurisdictions must have enacted “reciprocity laws and regulations
governing the licensure of nonresident individuals and entities authorized to sell and solicit
insurance within those States” by November 12, 2002.
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According to the reciprocity standard developed by the 2002 NARAB Working Group and
included in the 2002 Report, a state must satisfy the following four conditions in order to be
considered reciprocal for non-resident producer licensing under 15 U.S.C. § 6751(c) of GLBA:

(D) Permit a producer with a resident license for selling and soliciting insurance in its home
state to receive a license to sell or solicit the purchase of insurance as a non-resident to
the same extent that the producer is permitted to sell or solicit insurance in its home state,
if the home state also licenses reciprocally, without satisfying any additional
requirements other than submitting (A) a request for licensure; (B) the application for
licensure submitted to the home state; (C) proof of licensure and good standing in home
state; and (D) payment of any requisite fee;

2) Acceptance of a producer’s satisfaction of its home state’s continuing education
requirements as satisfying that state’s continuing education requirements, provided that
the home state recognizes continuing education satisfaction on a reciprocal basis;

3) No requirements are imposed upon any producer to be licensed or otherwise qualified to
do business as a non-resident that have the effect of limiting or conditioning that
producer’s activities because of its residence or place of operations (excepting
countersignature requirements); and

4) Each state meeting (1), (2) and (3) grants reciprocity to residents of all other states that
satisfy (1), (2) and (3).

Additionally, the savings provision of Section 15 U.S.C. § 6751(f) provides that state laws or
regulations purporting to regulate insurance producers (including laws on unfair trade practices,
consumer protections, and countersignatures) need not be altered or amended for purposes of
satisfying the reciprocity criteria unless that law or regulation is inconsistent with a specific
requirement noted above and only to the extent of the inconsistency. While unfair trade practices
and consumer protection laws are specifically mentioned, these types of laws are afforded no
heightened protection and also are subject to the requirement of consistency with 15 U.S.C. §
6751(c). The savings provision should be construed in such a way as to allow state laws
regulating producers generally to be saved while still achieving the Congressional intent to
streamline licensing procedures and prevent discrimination against non-resident producers.

Under 15 U.S.C. § 6751(d)(1), the NAIC was required to determine whether the requisite number
of states achieved reciprocity. As stated, the earlier NARAB Working Group was assigned the
task of interpreting and applying the reciprocity requirements under GLBA, determining which
states were compliant therewith, and making its report along with recommendations to its parent
committee.

The expertise of the state insurance regulators in determining whether states meet reciprocity is
recognized under 15 U.S.C. § 6751(d)(2). In the event of a legal challenge to the NAIC’s
conclusion, 15 U.S.C. § 6751(d)(2) provides that the reviewing court shall apply the standards set
forth in the Administrative Procedure Act. In relevant part, this statute states that a determination
will not be overturned unless it found to be “arbitrary, capricious, an abuse of discretion, or
otherwise not in accordance with the law.” 5 U.S.C. § 706(2)(A). Furthermore, case law
indicates that a reviewing court will consider three factors in examining a determination: scope of
authority, whether the determination was arbitrary and capricious, and whether the decision-
making process was procedurally valid. Chevron, U.S.A., Inc. v. National Resources Defense
Council, Inc., 467 U.S. 837 (1984); Citizens to Preserve Overton Park v. Volpe, 401 U.S. 402
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(1971), overruled on other grounds, Califano v. Sanders, 430 U.S. 99 (1977). The Working
Group believes that its process for considering reciprocity issues in 2002 and today meets the
criteria established for affording deference to the NAIC’s reciprocity standard and determinations
of state compliance therewith.

GLBA ANALYSIS OF SPECIFIC ISSUES

In 2002 and today, the NARAB Working Group has analyzed whether states may impose certain
requirements on non-residents and remain compliant with GLBA reciprocity. The Working
Group recognizes that many of these requirements are imposed in good faith as part of a state’s
consumer protection regime. Where such requirements appear to go beyond the letter of 15
US.C. § 6751(c), the Working Group has considered whether the requirements may be
maintained as consistent with GLBA. In 2002 and today, the Working Group has utilized the
expertise of state producer licensing directors, other interested regulators, the NAIC Legal
Division and interested parties in developing a recommendation about the consistency of these
requirements with reciprocity.

Following this introductory section is an issue-by-issue analysis of certain specific issues within
the context of GLBA reciprocity. In some cases, we have re-produced in substantial part the
recommendations of our predecessor NARAB Working Group. In doing so, we intend to
reaffirm those findings by incorporating them directly within the report we adopt today.

A. Fingerprints and Background Checks
The following is re-produced, in substantial part, from the 2002 Report:

The Working Group addressed the issue of the due diligence states may perform in reviewing the
qualifications of a non-resident applicant, including whether states may require fingerprints of
non-resident applicants. With respect to state review of application materials, the Working Group
determined that GLBA affords states the opportunity to determine that an applicant meets a
particular state's qualifications for licensure, provided such due diligence required no additional
submissions beyond the items permitted by 15 U.S.C. § 6751(c)(1). Therefore, the Working
Group believes that states may perform background checks or other due diligence without being
inconsistent with reciprocity.

During the course of its discussions, the Working Group considered whether fingerprints may be
required as a means of performing an effective review of the applicant's qualifications. Within
the context of reciprocity, the principal argument favoring a fingerprint requirement was that
GLBA protected this requirement as an important consumer protection through application of the
savings clause of 15 U.S.C. § 6751(f), and that fingerprints provide the most effective means of
performing a background check. Arguments against fingerprints as a permissible requirement
also focused on the savings provision and questioned whether such a requirement is “consistent”
with the provisions of 15 U.S.C. § 6751(c).

After careful review, analysis, and extensive debate, the Working Group adopted the position that
a fingerprint requirement for non-resident producer applicants is inconsistent with the reciprocity
requirements under GLBA. 15 U.S.C. § 6751(c)(1) provides that non-resident producers be
permitted to receive a license “without satisfying any additional requirements other than
submitting” a request for licensure, the home state application or Uniform Application, proof of
licensure and good standing in the home state, and the payment of required fees. After
considering several alternatives for allowing fingerprints within the GLBA reciprocity formula,
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the Working Group determined that pre-licensing fingerprint requirements for non-resident
producers constituted an “additional requirement” which is inconsistent with reciprocity under 15
U.S.C. § 6751(c)(1).

B. Surplus Lines Issues
1. Underlying Licensing Requirements for Surplus Lines Producers

In response to comments from interested parties, the Working Group evaluated whether states
requiring non-residents to obtain non-resident general lines producer licenses — namely, property
and casualty licenses — as a prerequisite to surplus lines licensure is inconsistent with GLBA
reciprocity. This issue was addressed in the 2002 Report, which concluded that requiring a
general lines license relates to regulation of the surplus lines market and was not an additional
administrative requirement being imposed on non-residents. This conclusion was based on the
following analysis:

As part of its analysis, the Working Group recognized the unique nature of the
surplus lines market, relative to general lines of authority such as life and
property. Surplus lines brokering is a specialized insurance producer function
whereby producers secure insurance coverage generally unavailable from carriers
licensed in that jurisdiction . . . .

Almost all States require resident surplus lines producers to first obtain a license
to act as a general lines producer. Generally, surplus lines producers must first
search the admitted market as a prerequisite to searching the non-admitted
market. Thus, both general lines and surplus lines authority are required in
order to operate as a surplus lines producer. In many cases, the rationale for
the admitted market prerequisite is generally one of consumer protection. The
surplus lines insurer, being a non-admitted carrier, is not subject to the
jurisdiction of insurance regulatory authorities in that State. Further, there is
typically no guaranty fund coverage for risks insured in the non-admitted market.
Many States require that insureds be notified of these facts.

In the non-resident licensing context, the question is whether a State requirement
that non-residents obtain both general lines and surplus lines authority is an
administrative or regulatory requirement. The Working Group concluded that
requiring a general lines license relates to regulation of the surplus lines market
and is not an additional administrative requirement being imposed on non-
residents. The general lines license gives the non-resident producer the
authority, otherwise lacking, to search for coverage within the admitted
market. Generally speaking, without this authority, a surplus lines producer
would be unable to fulfill his or her duty to first attempt to place business in the
admitted market. Thus, the general lines license gives effect to the surplus lines
license. Many States issue these two licenses in tandem. (Emphasis added.)

Interested parties recently commented that the factual premise upon which the NARAB Working
Group reached this conclusion was flawed. In 2002, the Working Group appeared to have
assumed that all surplus lines producers would be required to conduct diligent searches of the
admitted market. Accordingly, the Working Group adopted an approach that states could require
surplus lines producers to obtain an underlying general lines producer license as a condition to
licensure as a non-resident surplus lines producer. Because it appears that all surplus lines
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producers are not required in all states and in all situations to conduct the diligent search, we have
considered whether states may impose underlying general lines license requirements upon those
non-resident surplus lines producers not conducting the diligent search.

In urging our re-consideration of the factual premise supporting the 2002 Report, the National
Association of Professional Surplus Lines Offices, Ltd. (NAPSLO) pointed to the example of the
wholesale business model by which many surplus lines transactions are accommodated. In this
model, surplus lines producers are generally brought into the transaction affer a general lines
producer has already made a diligent search of the admitted market and has been unable to obtain
traditional admitted insurance. NAPSLO further argued that the surplus lines producer often is
not specifically required under state law to conduct its own search, such that a general lines
license would not be necessary.

The potential reciprocity issue presented by the requirement that a surplus lines producer hold an
underlying non-resident general lines license as a prerequisite to qualify for non-resident surplus
lines licensure arises when the non-resident surplus lines applicant is not required to and does not
perform the diligent search of the admitted market in the non-resident state. In this example, the
general lines license requirement could result in the applicant being forced to qualify for a line of
authority not sought — and not needed - from the non-resident state.

In providing a legal analysis of this issue in November 2008, the NAIC Legal Division noted that
state laws and practices varied with respect to diligent search requirements. While many states
appeared to permit the general lines producer to conduct or certify the diligent search, there were
some states that required the surplus lines producer to perform the diligent search.

The Working Group recently surveyed state producer licensing directors and general counsels in
order to determine which states required an underlying general lines license as a condition to
licensure as a surplus lines producer and upon whom states imposed the requirement to conduct
the diligent search. The results of this survey indicated a variance among state laws and
practices, such that states appeared to fall into the following broad categories:

(1) States that do not require a non-resident surplus lines producer to obtain an underlying
general lines license;

(2) States that require a non-resident surplus lines producer to obtain an underlying general
lines license and specifically require the surplus lines producer to conduct the diligent
search of the admitted market; and

(3) States that require a non-resident surplus lines producer to obtain an underlying general
lines license but impose the diligent search requirement upon the underlying producer in
the transaction or upon the “producing broker.”

From this analysis, it is apparent that state underlying license and diligent search requirements are
not as clear or as uniform as may have been understood in 2002. In adopting an approach to be
utilized as part of an updated and ongoing reciprocity framework, the Working Group returns to
the premise of its 2002 Report; that is, if a non-resident surplus lines producer is conducting the
diligent search of the admitted market, the producer is performing both the surplus lines and
general lines functions. It is not inconsistent with GLBA reciprocity to require the producer to
secure authority to act as a general lines producer prior to performing this function. Provided the
general lines producer license was also issued consistently with reciprocity requirements, the
Working Group does not believe such an approach would be inconsistent with GLBA.
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Returning to the categories listed above, the Working Group sees no reciprocity issues for states
within categories (1) and (2). Where the state imposes no general lines producer licensing
requirement, this issue is not present. Where states require the surplus lines producer to conduct
the diligent search, the Working Group believes that state is justified in imposing an underlying
general lines producer license requirement and that such requirement is not inconsistent with
GLBA reciprocity for reasons stated in the 2002 Report.

For states falling within category (3), the Working Group is concerned about imposing underlying
license requirements upon surplus lines producers who are not required by law or practice to
conduct the diligent search. If the surplus lines producer is not conducting the diligent search,
there does not appear to be another justifiable reason for imposing such requirement consistent
with GLBA reciprocity.

The Working Group is mindful that some states may have adopted underlying license
requirements for non-resident surplus lines producers in reliance on the 2002 Report, but we
believe this clarification is necessary to preserve a reciprocity framework consistent with GLBA.
For these states, the Working Group notes that we believe it would be consistent with reciprocity
to continue to require underlying licenses for those surplus lines producers actually conducting
the diligent search. For those surplus lines producers not performing the diligent search, we urge
states to examine their statutes for provisions similar to Sections 8D and 16A of the Producer
Licensing Model Act (PLMA) for authority to waive or otherwise remove any underlying license
requirements. Section 8D of the PLMA provides that “[n]otwithstanding any other provision of
this Act, a person licensed as a surplus lines producer in his or her home state shall receive a
nonresident surplus lines producer license [by satisfying the four requirements listed in Section
8A of the PLMA].” Section 16A of the PLMA states that “[t]he insurance commissioner shall
waive any requirements for a nonresident license applicant with a valid license from his or her
home state, except the requirements imposed by Section 8 of this Act, if the applicant’s home
state awards nonresident licenses to residents of this state on the same basis.”  Further, the
Working Group is willing to assist in developing a model bulletin for use by states in explaining
any changes in interpretation or application of laws or procedures necessary to accommodate
reciprocity requirements.

We note our opinion is limited to the issue of underlying license requirements for non-resident
surplus lines producers. It should not be construed to raise questions about a state’s regulation of
its surplus lines market through non-discriminatory application of general regulatory
requirements, such as the filing of certifications or attestations about surplus lines transactions
and premium tax reporting.

2. Surplus Lines Bonds
The following is re-produced, in substantial part, from the 2002 Report:

The Working Group examined the use of surplus lines bonds as both a pre- and post-licensing
non-resident requirement. As a pre-licensing requirement, the Working Group determined that a
surplus lines bond is inconsistent with reciprocity under GLBA. A consumer protection
justification was not found to be available within the context of reciprocity. The savings provision
is not a broad exemption for laws based upon a valid consumer protection justification. Rather, 15
U.S.C. § 6751(f) saves laws generally — including those related to consumer protection —
provided they do not violate a specific requirement of the reciprocity provisions of 15 U.S.C. §
6751(c). The Working Group determined that a pre-licensing surplus lines bond is inconsistent
with 15 U.S.C. § 6751(¢), i.e., a pre-licensing surplus lines bond is an “additional requirement”



June 3, 2009

The Honorable Linda Hall

Chair, NARAB Working Group

National Association of Insurance Commissioners
2301 McGee Street, Suite 800

Kansas City, MO 64108

Dear Director Hall:

On behalf of the Independent Insurance Agents and Brokers of America (IIABA), the largest
insurance agent and broker organization in the country, | write to offer our association’s
comments on the draft NARAB Working Group report entitled Continuing Compliance with
Reciprocity Requirements of the Gramm-Leach-Bliley Act.

Introductory Comments

IIABA welcomes the working group’s focus on non-resident licensing reform and its review of
state compliance with the Gramm-Leach-Bliley Act (GLBA) reciprocity standard outlined in 15
U.S.C. 6751(c) and Section 8 of the NAIC’s Producer Licensing Model Act (PLMA). Both
federal law and the state enactments of the PLMA outline the limits of what may be required — a
non-resident in good standing in his/her home state shall receive a license if the proper
application is submitted and the fees are paid — and essentially no additional conditions or
requirements are to be imposed. Agents and brokers operating on a non-resident basis
continue to face considerable challenges and seek the implementation of something analogous
to a registration system, which might allow non-residents to easily and efficiently operate in
multiple states after qualifying for licensure at home. [IABA strongly embraces the standard of
true licensing reciprocity articulated in the GLBA and PLMA and hopes this review process will
further the implementation of such a system.

As the working group examines whether certain requirements are consistent with the
GLBA/NARAB standard and begins to review state compliance, IIABA offers two initial
observations:

o The GLBA/NARAB reciprocity standard is very precise about the types of requirements
that may be imposed on a non-resident applicant or licensee. The law provides that
compliant states must issue or renew non-resident licenses without forcing an applicant
to fulfill “any additional requirements other than submitting” the items expressly
described in 15 U.S.C. 6751(c)(1). The only manner in which additional requirements
may be imposed is if they satisfy the savings provision contained in 15 U.S.C. 6751(f),
which is narrow and does not “save” additional requirements that are inconsistent with
15 U.S.C. 6751(c)(1). In practical terms, there is little legal justification for permitting



compliant states to impose licensing and market entry requirements that extend beyond
those identified in 15 U.S.C. 6751(c)(1).

e The application of the GLBA/NARAB standard is not limited solely to pre-licensing and
application requirements. The NAIC has correctly noted in the past and now in the draft
report that “post-licensing requirements, which condition the use the license ... are not
consistent with GLBA reciprocity.” The NAIC has accurately referred to such post-
licensing mandates as “de facto requirements[s]” because the producer is unable to
utilize the issued license until complying with the particular requirement(s).

The comments that follow focus primarily on concerns that we have with the analysis or
conclusions included in the draft report, and we appreciate the working group’s consideration of
our observations and suggestions. It should be noted, however, that there are many areas
where we support the findings contained in the report, and we greatly appreciate the time and
effort that have obviously gone into its drafting.

Section C — Appointments

The conclusions in this section of the draft report rely, in part, on an assertion that the
requirements at issue are not part of the licensing application process. This discussion is
inconsistent with the report’s broader recognition that the reciprocity standard applies to both
pre- and post-licensing requirements. There may be valid reasons why the requirements
examined here are not inconsistent with the GLBA/NARAB reciprocity standard, and the report
should focus on those alternative arguments.

Section D(1) — Foreign Corporation Registration Requirements
Registration Requirements

IIABA has previously urged the working group to formally examine whether a non-resident state
insurance department may require an applicant or licensee to separately register as a foreign
corporation. The NAIC has never performed a legal analysis of this question and has instead
relied on a three-sentence discussion from 2002 that suggested such requirements are not
inconsistent with the GLBA/NARAB reciprocity standard. The 2002 “review” stated that the
working group “believes that such requirements transcend issues of insurance licensing and
relate to basic police powers of States.” The draft report now suggests that “no new facts or
inconsistencies have been presented” since 2002 and that the working group is “not inclined to
alter its approach on this issue.” We respectfully disagree with the assertion that no new
information has been brought forward and once again point out the following:

¢ No formal legal analysis has ever been done on this question. The 2002 report limited
its discussion of this important issue to three cursory sentences, and the lack of analysis
is a marked departure from the comprehensive reviews conducted in relation to other
issues.

e The conclusions reached in the 2002 report rely on the notion that a special standard or
analysis applies to state requirements that “transcend issues of insurance licensing and
relate to basic police powers,” yet neither the reciprocity standard that is outlined with
precision in 15 U.S.C. 6751(c)(1) nor the savings clause found at 15 U.S.C. 6751(f)
provide for such a framework. GLBA makes no exception for laws that “transcend
issues of insurance,” and the same legal analysis that is used in other contexts should



apply here. At a minimum, the draft report should explain how these registration
requirements fit within the framework of 15 U.S.C. 6751.

¢ Similarly, the references to state police powers found in the 2002 report and included in
the new draft are peculiar. A state’s police power is the inherent authority of the
government to impose restrictions or exercise control over private parties in ways that
are reasonably related to promoting and preserving the welfare of the public. This broad
power is the very basis by which states impose professional licensing requirements, and
it is the source and foundation of nearly all insurance regulation. Nearly every function
and responsibility that a state insurance regulator performs is related to the states’ basic
police powers. It is inappropriate and inaccurate to suggest that states may implement
requirements inconsistent with the GLBA/NARAB standard if they relate to a state’s
police powers because all licensing and marketplace requirements imposed on agents
emanate from that source. In essence, the draft report provides for the creation of an
exception that swallows the rule and is an outcome not intended or provided for by
Congress.

o The 2002 report inaccurately suggests that “all” non-resident business entities must
register as foreign corporations. In fact, state corporate registration laws provide a
range of exemptions for foreign corporations, several of which apply to typical non-
resident licensing activities.

¢ Not only did Congress specify the requirements and filing mandates that could be
applied to non-resident applicants, but it is clear that it did so fully aware of the foreign
corporation registration issue. In fact, 15 U.S.C. 6763(b)(3) discusses “corporate
qualifications” and would preempt any state law that imposes such a requirement upon a
NARAB member that was different than the NARAB membership criteria.

e There is no public policy rationale for imposing foreign corporation registration
requirements on non-resident agencies. Insurance producers must already apply for
and obtain licenses from state insurance regulators in every jurisdiction in which they
operate, and they are subject to strict regulatory oversight and potential punitive action
from these functional regulators. In addition, as a condition of obtaining a license, an
applicant or producer must designate the non-resident state’s insurance commissioner
as its agent for service of process. These realties of the current system make the
foreign corporation requirement unnecessary and duplicative.

e The NAIC has already taken the position that state insurance departments are to be
discouraged from requiring applicants or licensees to register as foreign corporations as
a condition or obtaining a license or maintaining a license in good standing.

IIABA believes the facts and circumstances outlined above are sufficient to warrant the formal
legal review of this question, regardless of the ultimate analysis and outcome.

Proof of Registration Requirements

The draft report also concludes that it is not inconsistent with the GLBA/NARAB reciprocity
standard for insurance regulators to require non-resident entities to submit proof that they have
registered as foreign corporations. There is no analysis to support this finding, and the draft
report once again relies on the unjustifiable suggestion that GLBA/NARAB reciprocity



compliance is achieved when a requirement “relates to the basic police powers of the states and
is not inconsistent with reciprocity.” Many of the comments offered in the previous section apply
to this discussion as well, but we also observe the following:

Requiring the submission of proof of registration (or delaying the issuance of an
insurance license until such information can be independently obtained) conflicts and is
inconsistent with the GLBA/NARAB reciprocity standard. This is a clear additional
submission requirement.

In other sections, the draft report correctly observes that GLBA dramatically limits the
scope of documents, materials, and other items that a state may require a non-resident
applicant or licensed producer to submit. In parallel situations, for example, the report
finds that states may not require the submission of fingerprints, tax verification
information, articles of incorporation, fraternal certificates, proof of age, or any similar
additional documentation. Permitting states to require the submission of proof of
corporate registration is inconsistent with these other conclusions, and the draft report
fails to justify this disparate treatment.

Corporate registration requirements are found outside of the insurance code, and state
insurance departments are not responsible for their enforcement or interpretation. When
regulators demand proof of corporate registration, they exceed their authority and force
business entities to register when they may not be required to do so by the corporate
code.

In conclusion, the working group should, at a minimum, make clear that state insurance
departments may not require proof of corporate registration of non-residents and maintain
compliance with the GLBA/NARAB reciprocity standard.

Section D(2) — Articles of Incorporation

While IIABA supports the draft report’s conclusion that “requiring a non-resident business entity
to submit articles of incorporation is inconsistent with GLBA reciprocity requirements,” we have
some concerns with the commentary that is included in the discussion. We offer the following
observations and suggestions:

The draft report implies that requirements imposed by statute or regulation are worthy of
greater protection and are more likely to be found consistent with the GLBA/NARAB
reciprocity standard than those imposed by “administrative practice.” GLBA makes no
such differentiation or distinction, and the source of potentially inconsistent requirements
should be irrelevant to any analysis. Accordingly, we urge the deletion of this particular
portion of the discussion.

The third paragraph of this section includes some discussion about whether such
requirements are “administrative aid[s]” or “consumer protection measure[s].” Again, this
discussion is irrelevant and likely confusing and misleading to readers. The NAIC has
itself recognized that consumer protection laws are “afforded no heightened protection
and also are subject to the requirement of consistency” when considering the application
of the savings clause of 15 U.S.C. § 6751(f). The fourth paragraph of this section
appropriately includes a discussion of whether such submission requirements are



consistent with the GLBA/NARAB standard and can be protected by the savings clause,
but the earlier commentary has no place in the report.

The third paragraph also erroneously suggests that an insurance regulator may require a
non-resident applicant or licensed producer to submit any documents addressed by the
NAIC’s Uniform Application. The GLBA/NARAB reciprocity standard does not protect a
particular document submission requirement simply because it may be referenced by the
uniform applications. Section 15 U.S.C. 6751(c)(1)(B) indicates that states may only
require the application submitted by the producer in its resident state, and any additional
submission requirements may be inconsistent with the standard.

IIABA also reiterates its suggestion that the discussion in this section not be limited
merely to the submission of articles of incorporation. It should also extend to any similar
organizational or corporate-related filing requirement imposed on non-residents,
including requests for information related to officers, directors, individual membership
interests, etc.

Section E(1) — Requiring a Life License Prior to the Issuance of a Non-Resident Variable
Life License

The draft report concludes that it “would be inconsistent with reciprocity to require a producer to
obtain a life license in order to sell variable life insurance in a non-resident state,” but the title of
section and some of the discussion suggest that it is only inconsistent to impose such a
requirement prior to licensure. We urge the working to clarify its conclusion and to make clear
whether an underlying life license can be required of non-residents on a post-licensure basis.

Section J — Trust Accounts

The discussion of trust accounts is generally enlightening and helpful, but some ambiguity
remains. We offer the following comments and suggestions:

The draft report suggests that the two scenarios outlined by IIABA in its May 2008 letter
violate the GLBA/NARAB reciprocity standard, but the report does not state this with
complete clarity. For example, IIABA seeks clarification of whether it is permissible to
require non-resident producers to maintain trust accounts in a financial institution with an
office in the non-resident state. In short, we urge the working group to eliminate any
ambiguity concerning these particular scenarios and situations.

The second paragraph of this section suggests that trust account requirements that
apply specifically to non-residents would be inconsistent with reciprocity, but only if they
“are imposed as a condition to licensure.” We urge the working group to eliminate this
reference. The NAIC has noted elsewhere that state requirements are inconsistent with
the standard even if they are not imposed as part of the licensing application process.
State requirements are inconsistent with the standard even if imposed on a post-
licensure basis or if they limit or condition the producer’s activities because of the
producer’s residence or place of operation.

Similarly, IIABA urges the working group to eliminate the last sentence of the first
paragraph found in this section, as it is irrelevant whether such requirements are
imposed or enforced as a prerequisite to licensure.



Section L — One-Time Training and Continuing Education Requirements

The draft report concludes that any training or education requirements “based on federal
mandates” are not inconsistent with the GLBA/NARAB reciprocity standard. This is a sweeping
assertion, and [IABA believes it is unwarranted to suggest that every such requirement with a
connection to federal law can be interpreted in a manner that is consistent with the
GLBA/NARAB reciprocity standard. We believe that any legal analysis in this area must
examine each mandate or topic individually. The key question in such an analysis is whether
the federal law in question requires that producers satisfy the requirements in non-resident
states irrespective of the training or education completed in the producer’s resident state — and
no federal law imposes such a mandate. The NAIC’s conclusions are premised on the
suggestion that there is a conflict between the GLBA/NARAB reciprocity standard and other
federal law, but there are no such conflicts to reconcile.

Our comments below explore long-term care and flood insurance training requirements (and the
federal laws related to their establishment) in greater detail:

Long-Term Care

Several states require non-residents to complete extensive training and continuing education
coursework in order to market and sell partnership policies, and it has been suggested that such
requirements are not inconsistent with the GLBA/NARAB reciprocity standard because the
training and education requirements are imposed by federal law. However, the Deficit
Reduction Act of 2005, the statutory foundation of the partnership program, does not impose
such requirements. The statute merely mandates that “any individual who sells a long-term
care insurance policy under the partnership receive training and demonstrate evidence of
understanding of such policies and how they relate to other public and private coverage of long-
term care.” Neither the statute nor any other source of law specifies the nature of the training
requirements that must be established, and it certainly does not mandate that the requirements
be imposed on non-residents. The draft report suggests the existence of an inconsistency
between the GLBA and the Deficit Reduction Act where one does not exist, and we urge the
working group to recognize (consistent with traditional principles of statutory construction) that
these statutes can and should be interpreted consistently.

Additionally, it is our understanding that some states have instituted or are considering
requirements that would force non-residents to satisfy such training and education requirements
in a classroom environment. Regardless of the working group’s ultimate conclusion concerning
the application of long-term care training in general terms, it would appear as though forcing a
producer to travel to another state to complete training is inconsistent with the letter and spirit of
the GLBA/NARAB reciprocity standard.

Flood Insurance

The draft report also suggests that it is not inconsistent with the GLBA/NARAB reciprocity
standard for states to require non-residents to complete flood insurance training because the
training requirement is rooted in federal law. IIABA disagrees. The Flood Insurance Reform Act
of 2004 required the Federal Emergency Management Agency to work with the industry,
regulators, and other interested parties to “establish minimum training and education
requirements for all insurance agents who sell flood insurance policies.” The statute did not
require or authorize states to impose training requirements on non-residents, and, again, there



is no reason to interpret this statute in a manner that is inconsistent with the Gramm-Leach-
Bliley Act. FEMA itself recognized the need to interpret the two statutes consistently and, in
2005, issued a rule urging state insurance departments to establish training rules following the
guidance set forth by the National Conference of Insurance Legislators. Specifically, that rule
called for the creation of a one-time education requirement that would apply only to resident
producers.

Conclusion

On behalf of hundreds of thousands of independent insurance agents and brokers nationwide,
we thank you for the opportunity to offer these comments and look forward to partnering with the
working group on the continued development of the report and on the state compliance
assessments that will follow. Please feel free to email me at wes.bissett@iiaba.net if you have
any questions about IIABA’s perspective on the draft report or any related issue.

Very truly yours,

sl Bt

Wesley Bissett
Senior Counsel, Government Affairs
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DRAFT TIMELINE FOR RECIPROCITY CERTIFICATION BASED ON
2009 RECIPROCITY REPORT
June 2009 Draft for Working Group Consideration

Objective: The NARAB (EX) Working Group was reconstituted in March 2008 to make
recommendations on possible revisions or additions to the 2002 NARAB Reciprocity
Standard. The Working Group has adopted recommendations that certain issues violate
the Gramm-Leach-Bliley Act (GLBA) reciprocity requirements and is expected to adopt
on updated reciprocity framework report during the 2009 Summer National Meeting,
which would be formally considered by the Joint Executive/Plenary at the Fall National
Meeting. Below are proposed steps with suggested timelines for the Working Group to
undertake a reciprocity certification process based on its 2009 report.

Recommendations: The NAIC Legal Division recommends that the NARAB (EX)
Working Group also recommend to the Joint Executive/Plenary that it adopt an effective
date for when the 2009 report will be effective for purposes of a state having to satisfy
these additional requirements. It is also recommended that the Working Group, as well as
the Executive Committee, reserve the right to modify these steps and timelines for a
requirement(s) that may necessitate a legislative change in several states such that
consideration is given to accommodating states’ legislative cycles.

Suggested Steps and Timeline:

First, the NARAB Working Group will provide notice to all Commissioners of its GLBA
Reciprocity Recommendations within ten (10) days after the adoption of all its
recommendations.

Second, the Joint Executive/Plenary will consider for adoption the NARAB Working
Group GLBA Reciprocity Recommendations. These recommendations are expected to
be considered for adoption at the Fall National Meeting. The NARAB Working Group
may propose an effective date for compliance with the recommendations.

Third, the NARAB Working Group will adopt a new Reciprocity Checklist for purposes
of certification by states that their respective laws and regulations meet the updated
reciprocity requirements. The Working Group may be in position to do so at the Fall
National Meeting.

Fourth, the new Reciprocity Checklist will be distributed to all states by October 15, 2009
and states will be asked to submit completed checklists to the NAIC Legal Division on or
before July 1, 2010, or such other date as specified by the Executive/Plenary, for
purposes of certifying its laws, regulations and practices, either effective or enacted as of
July 1, 2010, satisfy the reciprocity framework within the 2009 report. States may amend
their checklists after July 1, 2010 to reflect any legislative or regulatory changes, if
necessary. States may be granted a one-year extension until July 1, 2011 if legislative
action is required and its legislature does not meet in 2010.

Fifth, as received, each state’s reciprocity checklist will be posted to the NAIC Web site
to provide interested parties with a 30-day period to provide written comments.
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Sixth, the NAIC Legal Division will review each state’s Reciprocity Checklist, Addenda,
and comments as well as recently-passed legislation as part of its review and will
correspond with states to clarify any questions arising from review of the materials.

Seventh, the NAIC Legal Division will provide to the NAIC Executive Committee a
Memorandum in similar form to the June 10, 2002 memorandum to the 2002 NARAB
(EX) Working Group on the Certification of States as Complying with Requirements of
Producer Licensing Reciprocity.

Eighth, the NAIC Executive Committee, or its designated working group, will issue a
Report on the Certification of States for Producer Licensing Reciprocity based on the
2009 NARAB Working Group reciprocity report with the goal of such report being
adopted by the August 2010 National Meeting.





