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A Message to Our Readers

raditionally, the RQ has served as a vehicle

to showcase insurance department and NAIC
research projects and studies, to share regulator
viewpoints and to present insurance topics of
global, national and local interest to our readers.
Its role is that of “little sibling” to the Journal of
Insurance Regulation and as such we are seeking
to increase its circulation among regulators and
other insurance professionals and encourage
readers to contribute to its content.

NAIC staff researchers and writers intend to
keep you informed through the RQ. We will tell
you about projects, programs and products
developed by NAIC committees and working
groups, and we will inundate you with pages and
pages of statistical and financial information from
the world’s most comprehensive databases. We
want the RQ to evolve. We want it to become a
professional journal for our members. We want
regulators to use the RQ as a forum to advocate
regulatory viewpoints, share regulatory theories
and promote regulatory ideas and innovations.

The release of each RQ is scheduled
approximately one month before each national

meeting: Spring—February; Summer—May; Fall—
September and Winter—November. This is
intended to associate the distribution of each RQ
issue with the NAIC quarterly national meetings,
which are also designated by season.

Contributing writers can submit articles and
other information for publication with the
expectation that each RQ issue will be exposed to
more than 1,000 meeting attendees.

If you would like to contribute an article(s)
of interest on an insurance issue, share a
department project or idea, provide written
commentary in response to someone else’s
project or ideas, advertise an event or special
activity or just plain get your name in print,
contact Natalai Hughes, nhughes@naic. org, or
Teresa Smith, tsmith@naic.org, for information
on getting your article published.

An annual subscription to the Research
Quarterly is $100; individual copies are $25.
Regulators may obtain copies at no charge. Contact
the NAIC Insurance Products & Services Division
at prodserv@naic.org for order information.
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A Note from the Editor:

n Spring 2002, we said that legislation to

create a federal backstop for the payment of
terrorist act claims and market monitoring would
take priority among issues with a high level of
regulatory debate, while regulatory changes to
implement speed-to market initiatives would move
quietly, but steadily along. In December 2002, the
federal government enacted the Terrorism Risk
Insurance Act (TRIA) that establishes a fund to
back up insurers in payments of claims to victims
of foreign terrorist acts when industrywide losses
exceed $100 billion. An NAIC group of insurance
regulators is assisting the U.S. Treasury in the
implementation of the law.

This year, regulators will deal with the
availability of medical malpractice insurance and
other troubled lines in a new Market Analysis
Working Group. The application of credit scoring
in underwriting will get much attention in a growing
Credit Scoring Working Group. Meanwhile, the
Model Interstate Insurance Product Regulation
Compact was adopted in December and the
Interstate Compact National Standards Working
Group is now developing uniform product
standards for life insurance, annuity, disability
income and long-term care insurance products.
SERFF is up and running and enhancements are
in process.

We told you there would be much talk about
legislative measures to try and control insurance
prices by controlling the increase in the cost of the
things insurance pays for—lawsuits, for example—
and laws are being introduced and debated all over
the country with insurance regulators weighing in
heavily on the effects of these measures on
insurance prices. This year, a Class Action
Insurance Litigation Working Group has been
appointed to determine the impact of class action
litigation on the authority of state insurance
regulators.

We anticipated heavy insurer losses and a
struggling economy would continue to hurt
industry operating results, thereby continuing the
hard turn of the insurance cycle, and we said the
property/casualty market would work to recover
from insolvencies among workers’ compensation
insurers, restricted personal lines business would
resume with stricter underwriting rules and higher
premiums and health markets would continue to
suffer from failing HMOs.

These weren’t mind boggling predictions, but
we did provide unique insight to these issues, and

ii

that is what the Research Quarterly does best. In
2003, we look forward to again providing NAIC staff,
regulators and interested parties with articles that
offer regulatory policy, analytical thought and
statistically backed theory in a style we can all
appreciate.

This issue reports on the assistance regulators
are providing to the Treasury Department in
implementing TRIA. It also includes a study by the
Missouri Insurance Department on medical
malpractice insurance. Missouri is one of a handful
of states that already had limits on malpractice
liability settlement awards and annually collects
claims data from insurers. We present a study of
long-term care insurance and explain why the
premiums for this important product have almost
doubled in the past five years. We also provide
information on the impact that compliance with the
Health Insurance Portability and Accountability Act
(HIPAA) of 1996 has on the flow of medical
information in workers’ compensation claims. For
technical types, we offer a beginner’s guide to
Extensible Markup Language (XML). XML is gaining
attention in the insurance industry because it
facilitates more efficient transfer of business
information. There is something for everyone in the
Research Quarterly.

Upcoming Features

As always, we will highlight statistical reports
developed by Research Department staff in 2002,
including the Auto Insurance Database Report, the
Insurance Department Resources Report, the Market
Share Reports, Statistical Compilations of Annual
Statement Information, the Home Insurance Average
Premium Report and the Profitability Report.
Throughout the year we will focus on the “hot”
issues like credit scoring and terrorism, as well as
lower key topics like revisions to the Statistical
Handbook of Data for Regulators.

Talk to Us

We want to hear from our readers. Please e-
mail your articles, statistical study summaries,
comments, questions and suggestions to my
attention at nhughes@naic.org. The RQis a forum
for NAIC staff, state regulators and interested
parties to discover, debate and review the data on
current events in insurance regulation. The RQ is
a global publication with subscribers in 17
countries. Subscribe today.

Peace,
Natalai Webster Hughes
Editor, Research Quarterly
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The Terrorism Risk Insurance

he year 2002 will be

remembered as the year
that Congress enacted the
Terrorism Risk Insurance Act.
This monumental legislation
was intended to stabilize the
insurance marketplace by
providing necessary coverage
for acts of terrorism so that
business as usual would
return and America’s economy
would prosper. This article
summarizes the pertinent
parts of the Terrorism Risk
Insurance Act of 2002 (TRIA)
and provides some
commentary on the regulatory
involvement with the U.S.
Department of the Treasury
(Treasury).

Overview

TRIA calls for the creation
of a temporary federal program
where the federal government
shares the risk of loss from
certain acts of terrorism with
the insurance industry.
Administered by the Treasury,
TRIA requires insurers to
make available insurance for
defined acts of terrorism.
During the first 90 days, for in-
force business, TRIA voids all
currently approved exclusions
or coverage limitations,
requires insurers to notify
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Act of 2002

By Eric Nordman, Director of Research

policy-holders of the existence
of the federal program and the
cost for providing coverage for
acts of terrorism, and provides
policyholders 30 days to decide
whether to accept the insurer’s
offer to provide continued
coverage for acts of terrorism.
For new and renewal business,
TRIA requires insurers to
make a clear and conspicuous
disclosure of the price for
covering insured losses as
defined in the Act and requires
insurers to inform applicants
of the existence of the federal
program. After 90 days, there
is an added requirement to
make the disclosure on a
separate line item in the
policy, at the time of offer,
purchase and renewal of the
policy.

Participating insurers are
required to pay out a specific
amount (an insurer
deductible) before federal
assistance is provided. The
deductible amount changes
each year the program is in
existence. It is 7% of direct
earned premiums in year 1;
10% of direct earned
premiums in year 2; and 15%
of direct earned premiums in
year 3. The insurance
industry’s maximum liability

for losses caused by an act of
terrorism that is certified by
the secretary of the Treasury
is capped at $100 billion.
Above the insurer deductible
amount, there is a 90/10
coinsurance arrangement
where the insurer assumes
10% of the losses and the
federal government assumes
90%.

TRIA distinguishes be-
tween a terrorist act that is
certified by the Secretary of the
Treasury and one that is not
certified. To be certified, a loss
must result from an event that
is covered by a primary or
excess property/casualty
insurance policy issued by an
insurer subject to the Act. It
must happen within the
United States or on a U.S. air
carrier or flag vessel. Further,
it must be a violent act or one
that is dangerous to human
life, property or infrastructure
that is committed by an
individual(s) acting on behalf
of a foreign person or foreign
interest and intended to coerce
the civilian population or
influence public policy or
affect the conduct of the U.S.
government by coercion. No
act can be certified if it is part
of a war declared by Congress



(except for workers’
compensation); or the
aggregate property/casualty
losses do not exceed $5
million. For federal assistance
to apply, the act must be
certified by the secretary of the
Treasury, with concurrence
from the secretary of state and
the attorney general. The
distinction between a certified
and a non-certified loss is
important when it comes to
compensation under the
federal program and for
policyholders as there may be
different levels of coverage
offered by insurers depending
whether the act of terrorism is
certified.

If federal funds are
expended for certified losses,
the Treasury is required to
collect up to 3% of direct
earned premium for a
surcharge on policies that is
collected by insurers and
remitted to the Treasury

There are some limited
preemptions of state law
contained in TRIA. Until
December 31, 2003, rates and
policy forms are not subject to
state prior approval or waiting
period requirements. However,
rates remain subject to rate
standards that require that
rates not be excessive,
inadequate or unfairly
discriminatory. The partial
preemption of state law only
applies to certified losses—
other rates and policy forms
remain subject to current state
law.

State Insurance
Regulators and TRIA

State insurance regulators
have been actively involved
with several implementation
activities in their role as the
functional regulator of the
insurance industry. On the
day TRIA was adopted, the
NAIC issued a model bulletin
to assist states with helping
their insurers implement the
provisions of the federal
program. The NAIC Web site
has the model bulletin and
contains links to all state
bulletins issued on the
implementation of TRIA. The
bulletin provides an overview
of TRIA and provides an
expedited filing process to
make it easy for insurers to
meet state regulatory
compliance issues regarding
rate and policy form filings.
The NAIC also drafted two
model disclosure forms that
were later recognized by the
Treasury as providing a safe
harbor for insurers to use for
compliance with the disclosure
requirements contained in the
Act.

In early 2003, the NAIC
leadership appointed a nine-
member commissioner-level
working group to assist the
Treasury with implementation
issues. The Terrorism
Insurance Implementation
Working Group and NAIC staff
have been in frequent
communication with Treasury
staff to answer questions
about the insurance industry
and how TRIA will affect
insurers and policyholders.

The Treasury has issued
three sets of interim guidance
to assist insurers with
implementation issues.
Treasury Under Secretary
Peter R. Fisher and Ilowa
Insurance Commissioner Terri
Vaughan held a joint press
conference to announce the
first Treasury interim
guidance. The NAIC membe-
rship is committed to assisting
the Treasury in any way
possible to ensure the smooth
implementation of TRIA.

Workers’ Compensation
and TRIA

Workers’ compensation
receives unique treatment
under the provisions of TRIA.
For workers’ compensation,
the war risk is included in
addition to acts of terrorism.
There has been ongoing debate
and questions concerning the
application of the $100 billion
cap on annual liability to
workers’ compensation. Since
workers’ compensation
benefits are codified in state
law, an employer cannot
decline to provide coverage for
acts of terrorism as it can in
many states for other
commercial lines insurance
coverages. TRIA clearly
includes both primary and
excess workers’ compensation.
The Treasury is working on
guidance related to the
inclusion of workers’
compensation group self-
insureds.

Residual market mechan-

isms and state workers’
compensation funds are
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included as covered entities
under the federal program.
The National Council on
Compensation Insurance has
employed a catastrophe
computer simu-lation modeler
to assist with its loss-cost
estimates for the insurers’
share of the risk of loss under
the federal program. This
activity provides comfort that
a level of scientific and
actuarial evaluation is being
included in the pricing
process.

The Treasury Guidance

The Treasury has issued
three sets of interim guidance
to assist insurers with TRIA
compliance issues. This
guidance has been helpful to
insurers; however, it seems
that each time the Treasury
opines on a subject, other
questions start pouring in.

The December 3, 2002,
guidance discussed dis-
closures and related
requirements, the meaning of
“make available,” the
commercial lines of business
that are included in the TRIA
coverage and the calculation of
direct earned premium. The
December 18, 2002, guidance
discussed participating
entities and insurers,
affiliation and ownership
issues, insured losses and the
scope of insurance coverage,
calculation by an insurer of an
estimated deductible amount
and the status of self-
insureds, captives, residual
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market mechanisms, state
funds and other entities with
respect to the program. The
January 22, 2003, guidance
discussed disclosure at time of
offer, purchase and renewal,
the separate line item
requirement; certification of
compliance at the time of loss;
application of TRIA to non-U.S.
insurers; and the scope of
insured loss as it relates to
aircraft and U.S. flag vessels.

The Treasury’s first Interim
Final Rule was issued February
25, 2003, along with a Notice
of Proposed Rulemaking.
Interested persons are invited
to submit written comments
by March 31, 2003. The rule
was published in the Federal
Register February 28, 2003. At
the time this article was
written, the Treasury was
plan-ning to publish another
Interim Final Rule that will
formalize some of the interim
guidance that has been
published earlier.

Other Resources

There is no shortage of
material available on TRIA.
Those interested in inves-
tigating the law further can
access the following Web sites
for additional information:

* U.S. Department of
Treasury
www.treas.gov

* National Association of
Insurance Commissioners
WWWw.naic.org

®* Insurance Services
Offices, Inc.
WWW.iso.com

®* National Council on
Compensation Insurance
WWW.ncci.com

® American Insurance
Association
www.aiadc.org

e Alliance of American
Insurers
www.allianceai.org

* National Association of
Independent Insurers
www.naii.org

®* National Association of
Mutual Insurance
Companies
wWww.namic.org

® Reinsurance Association
of America
www.raanet.org

Conclusion

NAIC members are
committed to assisting the
Treasury where they can to
make sure that the
implementation of TRIA goes
smoothly. The mem-bership
has allocated the necessary
resources to get the job done.
Under the leadership of
Commissioner Terri Vaughan,
the Terrorism Insurance
Implementation Working
Group is ready, willing and
able to provide guidance and
any assistance the Treasury
needs.



Medical Malpractice in Missouri:
The Current Difficulties in Perspective

hese excerpts are taken from

the Missouri Department of
Insurance report, “Medical
Malpractice in Missouri: The
Current Difficulties in
Perspective,” by Director Scott
Lakin. It was published
February 6, 2003. The entire
report is available at
wwuw.insurance.state.mo.us/
special/ medmal/index.htm.

Missouri’s Market: An
Overview

e Missouri—unlike half the
states—already has a cap on
non-economic damages,
which compensate the
victim for lost quality of life
and incidental costs because
of his/her injury.

Enacted in 1986,
Missouri’s cap started at
$350,000. Adjusted
annually by law with a
U.S. Department of
Commerce factor, the cap
is $557,000 for 2003.

e Missouri does not require
physicians to carry medical
malpractice insurance
unless they are on staff at
urban hospitals. In that case,
they must have $500,000 in
coverage.

By Missouri Insurance Department
Scott Lakin, Director

e Claims filed and closed
with payment—both key
indicators—have trended
downward for both physi-
cians and other types of
providers.

In 2001—the last year of
available data—the number of
claims closed with payment
dropped to 439, or by 42
percent from the peak of 1988.
Claims filed have shown a
similar decline. Since 1987—
the apex for filings—such
claims overall fell from 2,244
to 1,599, or by 29 percent.
Physicians have been less
successful than hospitals in
reducing claims frequency.
Hospitals reduced their claims
by 72 percent, while claims
against doctors dropped 22
percent over these 15 years.

e In the past decade,
awards for malpractice
damages actually lagged
behind general inflation.

For all providers, the
average payment on paid
claims rose 15.5 percent
between 1992 and 2001,
compared to a general
consumer price index (CPI)
change of 26 percent. Average
payments on claims closed

against physicians rose 23
percent. Adjusted for inflation,
claims payouts against
physicians declined by 20
percent over the decade.

e All increases in award
sizes are accounted for by
medical inflation, wage
inflation (for lost earnings)
and the increase in severity
of the injury to the patient.

Wages and health care—
the main costs paid by

medical malpractice
damages—experienced
inflation rates much

greater than the CPI over
the past decade. Severity of
the injury suffered also
increased dramatically,
particularly after 1999.
While the average injury
had been graded perma-
nent and minor in 1987
when the system began,
the severity rating by
insurers themselves
jumped to permanent and
more than significant by
early 2002. These factors
have played an important
role in increasing
compensation to victims.

e Physicians pay less
aggregate premium for
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malpractice coverage than in
1990, even though 40
percent more doctors are
licensed. All medical
providers also pay less
overall for insurers’ coverage
than in 1990.

All medical care providers
paid $127 million for
malpractice policies in
1990, compared to $97
million in 2001, a decline
of 24 percent. Providers
purchased another $22.2
million in the unregulated
“surplus lines market” in
2001. Even without
adjusting for inflation,
premiums for all providers
fell at least 5.5 percent.
For physicians only, the
malpractice bill in the
admitted market dropped
to $68 million in 2001 from
$94 million in 1990, or a
reduction of 28 percent.
(Premium figures in the
surplus lines market are
not available for
physicians and surgeons
in either 1990 nor 2001;
self-insured facilities do
not report. “Self-insured”
doctors are a misnomer —
they are uninsured.)

e Most damages awarded in
Missouri cover lost earnings
and extra medical costs for
treating the injury suffered
by the victim.

Since 1997, “pain and
suffering” awards have been
less than economic payments.
In 2001, non-economic
damages were 92 percent of
the awards for health costs
and lost wages after reaching
a low of 80 percent in 1999.
For the first six months of
2002, non-economic damages
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fell to 87.2 percent of the
economic award.

e Missouri has few of the
multimillion-dollar awards
cited in the media and, when
they do occur, most damages
represent the medical costs
to treat the injury and the
income the victim cannot
earn.

Missouri recorded 11
awards for $1 million or more
in 1996, of which five were for
$2 million or more. Those
numbers since have trended
downward. Over the past five
years, Missouri had 36 awards
of more than $1 million, or 1.4
percent of all paid claims. Of
those 36 awards, seven were
for more than $2 million, or
0.2 percent of all paid claims.
In 2001, only six—or 1.4
percent of the total 439
Missouri claims closed with
payment—reached the cap,
which was indexed to
$540,000 at that time. If
California’s MICRA caps were
applied to Missouri, total
awards would have dropped 10
percent to 12 percent, but
most severely affected those
victims who had the most
disabling injuries.

Recent Market Changes

e Between August 2001 and
May 2002, more than half the
Missouri market—>57 percent
—disappeared for doctors who
were seeking new carriers.
Only three carriers were taking
new business, for all practical
purposes. These remaining
companies lacked the
capacity—even simply the
underwriting staff—to process
applications and handle
doctors’ demand after the
insolvencies and withdrawals.

During those nine months,
two carriers (PHICO and
Legion) became insolvent,
two very large insurers (St.
Paul and Chicago)
withdrew from the national
market and Missouri’s
largest company (In-
termed) exhausted its
financial capacity. Neither
the insolvencies nor
withdrawals were traced to
problems in Missouri’s
market.

e During the past three
years, Missouri’s four largest
remaining writers have
raised rates from 28 to 97
percent.

e Missouri’s market for
physicians remains attrac-
tive, although new entrants
will need time to develop a
distribution network. Since
January 2003, MDI has
licensed six new medical
malpractice insurers.

The Underwriting Cycle
in Missouri

Missouri is enduring its
third underwriting cycle in
medical malpractice insurance
in the past three decades.

The last such cycle—the
affordability crisis of the early
1980s—prompted Missouri,
among other states, to adopt
reforms in 1986 that severely
reduced the liability of
physicians, other health-care
providers and their insurers
for patient injuries or deaths.
National and Missouri data
indicate the losses actually
peaked in 1984 and rapidly
began declining. Combined
with major increases in
premiums in the late 1980s,
the drop in losses boosted



substantially the profitability
of the line. By 1988, Missouri
quickly had established a
highly profitable medical
malpractice market with only
45.6 cents of benefits paid or
reserved for every $1 in
premium earned by the
carriers.

With the decline in losses,
major insurers like St. Paul
Fire and Marine Insurance
Co.—the national leader in
medical malpractice writings—
began releasing “over-
reserves” that had been set up
for losses. This shift improved
the financial performance of
those insurers and made
medical malpractice appear to
be an attractive area for
expansion by other insurers.

Underpricing and
Insolvencies

Several provider-controlled
insurers—including PIE of
Ohio, PHICO of Pennsylvania,
PIC of Pennsylvania, SCPIE of
California!® and MIIX of New
Jersey!!—expanded beyond
the boundaries of their original
states of “domicile” and
principal marketing. These
entities often used aggressive
pricing strategies to establish
and expand beachheads
elsewhere. PIE and PHICO, for
example, grew quickly in
Missouri.

Many companies also had
little “feel” for the legal and
medical environments into
which they were expanding,
which can feed inaccurate
actuarial projections on rates.
Some did little more than copy
the rate filings of apparently
successful and lower-priced
companies when they entered

the Missouri market.

Medical malpractice is
particularly susceptible to
inaccurate pricing because
companies cannot respond
quickly to errors. Medical
malpractice is known as a
“long-tail” line — the precise
extent of the insurer’s liability
is not known for years because
frequency and extent of
injuries often are not known
for years and litigation
requires further years to
complete.

This lengthy delay in
learning actual costs leaves
insurers that have pursued
inadequate pricing with few
alternatives, particularly if
they have sold “tail” insurance
that covers claims filed after
the policy period ends.

The case of PIE Mutual,
whose entry into the Missouri
market had been hotly
contested, is particularly
instructive on underpricing.
By 1996, its last full year of
operation, PIE had one-fifth of
the physicians’ coverage in the
state and 13 percent of the
entire market; it ranked
second in premium volume for
both areas. The Ohio
Department of Insurance later
reported in receivership
proceedings that the
company’s claims exceeded its
assets by $275 million, or
almost three times the entire
medical malpractice premium
paid in Missouri.

PHICO has been the latest
of the major medical
malpractice insurers to
become insolvent. In August
2001, the Pennsylvania
Department of Insurance

obtained a court order to take
control of the insurer, and
liquidation of assets began in
early 2002. Its “negative
surplus” was believed to total
$250 million. In 2000—the last
full year of its Missouri
operations—PHICO ranked No.
6 among all medical
malpractice insurers with $7.6
million in written premium
and 8.2 percent of the entire
market. It was the fifth-largest
writer for Missouri doctors,
with 7.8 percent market share.
Only the year before, PHICO
had been the largest writer,
with 21 percent of the entire
market and 24 percent of
physicians, or almost twice the
size of the next largest
competitor.

PHICO’s departure from
the Missouri market in August
2001 was the first in a series
that affected competitiveness
of the market. In December
2001, Chicago Insurance Co.
and its affiliate in the
Fireman’s Fund group,
Interstate, announced a
moratorium on new accounts
and then withdrew from
physicians’ medical mal-
practice nationally; Chicago
had been among the least
expensive insurers for
Missouri physicians. Also in
December, St. Paul announced
its plan to withdraw from
medical malpractice nationally
after 65 years in the business.

Legion Insurance Co. went
into receivership, again in
Pennsylvania, in March 2002;
a small insurer, it had less
than 1 percent of the Missouri
market. But North American
Specialty Insurance Co., which
had been “fronting” for the
defunct PHICO, stopped
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Company 2001 MO market share 2001 MO loss ratio
Overall Physicians | Physicians/Surgeons

PHICO 8.2% 7.8% 99.4%
Chicago/Interstate 9.4% 23.4% 73.4%
St. Paul S5.4% 4.2% 31.6%
Legion 0.4% 0.5% 21.0%
North American Specialty 2.8% 3.9% 44.5%
Total 26.2% 31.6%

writing business as well; its
premium had totaled almost 4
percent of the Missouri market
in 2001.

Market capacity severely
contracted in May 2002 when
Intermed Insurance Co.—the
state’s largest medical
malpractice insurer for doctors
in 2001, with 26.1 percent of
premium—stopped writing
policies for physicians who
were new applicants because
of a major rating agency’s
warning about further
expansion given its capital
structure.

The Shrinking 2002
Market for Physicians

In the most immediate
effect of these insolvencies and
withdrawals, hundreds of
physicians and other health-
care providers received written
notice in late 2001 and 2002
that their coverage would end
when their policies expired or,
in the case of PHICO and
Legion, before. Physicians
sometimes received only 30
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days’ notice of their
nonrenewals. While a month
generally is adequate time to
find alternative coverage in a
normal market, it is
insufficient in a “hard” market
when hundreds of doctors
flood a small number of
carriers. Only three larger
insurers generally were
available for doctors by mid-
2002: Medical Assurance Co.,
Medical Protective Co. and the
Doctors Company.

June and December are
the periods when most
physicians shop for coverage if
they have been nonrenewed or
are dissatisfied with rates or
service because policies most
commonly expire December
31 (calendar-year policies) or
June 30 (policies typically
issued after medical students
begin practicing). For those
physicians with a June 30,
2002, expiration date who
needed to locate a new carrier,
the circumstances were dire:
Between the withdrawals and
declination of new business by
Intermed, more than 57

percent of the Missouri market
had disappeared in the past year
for doctors who were seeking
new carriers.

The companies still writing,
if they wished to expand, were
handicapped by inadequate
underwriting staff to satisfy
demand. Physicians complained
that quotes on new coverage, if
they arrived, often did not come
until the day their old policies
expired. In these circumstances,
it is not surprising that about
13 percent, or 75, of the 582
doctors responding to a Missouri
State Medical Association survey
in fall 2002 had been unable to
locate other coverage, even if
carriers had not become more
selective and raised rates
substantially.

Although not all Missouri
physicians must carry
insurance, doctors reacted with
alarm because many could not
practice without coverage. For
those on staff in urban
hospitals, they faced losing
privileges under state law if they
did not obtain at least $500,000



in coverage. Since 1997,
health maintenance
organizations have tended to
require that doctors have at
least $1 million in coverage per
occurrence and $3 million
overall during the policy’s life
if they wished to remain in the
networks, which provided the
bulk of their patient caseload.

This market shift occurred
quite suddenly. At the end of
2001, insurer reports to the
Missouri Department of
Insurance indicated that 32
carriers were still writing
physician coverage, up from
27 the year before. Such
numbers would have been
more than adequate for the
market. The depth and
breadth of the availability
shrinkage became apparent in
late summer 2002 when MDI
conducted a survey of medical
malpractice writers. Many
were no longer writing
physicians, had stopped
offering coverage to new
applicants or were covering
only a few of the more than
300 categories of doctors.

According to the survey
results, many carriers were
restricting coverage of higher-
risk physician specialties,
such as general surgeons,
neurosurgeons, orthopedic
surgeons, obstetricians and
emergency room doctors.
These physicians tend to have
the highest rate of claims and
already paid the highest
malpractice rates. The regular
commercial market was
providing few alternatives for
these practitioners, who
increasingly were turning to
the “surplus lines” or specialty
markets for coverage that is
much more expensive.

Searching for Solutions

Just as in the previous two
underwriting cycles, medical
groups joined by many
insurers and members of the
business community have
called for limits on malpractice
liability awards to patients
who have suffered major injury
from medical negligence.
Unlike most states, Missouri
in 1986 adopted limits on an
injured patient’s ability to
recover damages. Those
changes appear to have added
stability to the Missouri
malpractice environment:

e Claims closed and filed
have trended downward
for both physicians and
other types of providers.

* Inthe past decade, awards
for malpractice damages
actually lagged behind
general inflation.

e All increases in award
sizes are accounted for by
medical inflation, wage
inflation (for lost earnings)
and the increase in
severity of the injury to the
patient.

e Physicians pay less
aggregate premium for
malpractice coverage than
in 1990, even though 40
percent more doctors are
licensed. All medical
providers also pay less
overall for coverage than in
1990.

e Economic awards for
increased medical costs
and lost earnings now
account for a greater share
of total damages than non-
economic damages.

e Missouri has few of the
multimillion-dollar awards
cited in the media and,
when they do occur, most
damages represent the
medical costs to treat the
injury and the income the
victim cannot earn.

Today, insurers need time
and capital to fill the void in
the market left by the departed
carriers. Physicians are hard-
pressed to absorb increased
malpractice insurance costs
when they have limited ability
to pass on those expenses to
managed-care companies and
government programs. These
difficulties, however, find their
roots in the insurance
underwriting cycle and
reimbursement system, not at
the hands of malpractice
victims.

The experience of the past
15 years has provided valuable
lessons on how to improve the
administration of justice for
medical negligence, which
Missouri should adopt. But
based on recent experience of
other states — and previously
in Missouri — further “tort
reforms” will not provide relief
to financially distressed
physicians for several years, if
at all.

Yet after creating a stable
market that Dbenefited
providers over the past 15
years, Missouri should not
allow that environment to
deteriorate. The General
Assembly should enact
legislation to reverse and
clarify a recent (Scott v. SSM)
court decision that threatens
to weaken non-economic
damage caps, which would
increase insurers’ assessment
of risk and premiums.
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MDI also believes the state
faces an imperative public
safety need to assist the
physician community during
this transition until a “softer”
market develops. MDI favors
emergency legislation to allow
a joint underwriting
association to provide coverage
at fair rates to physicians in
critical specialties such as
obstetrics, emergency and
trauma medicine and surgery,
who historically have faced the
highest risks of malpractice
litigation and the highest level
of premiums. MDI anticipates
that the Joint Underwriting
Association will only operate
for a few years to bridge the
insurance cycle, but needs to
begin offering coverage
quickly.

Considering the large
increases for those who buy
coverage in the private market,
MDI Director Scott Lakin has
directed his staff to prepare for
a formal examination of the
state’s major malpractice
insurers. Missouri always has
relied on the free market to
police malpractice rates, and
Lakin believes MDI needs a
better understanding of
whether Missouri’s medical
malpractice market remains
competitive, how the carriers
set rates and whether they are
excessive or, in the 1990s,
were inadequate.

MDI also has been
disappointed by the general
absence of debate on the
underlying cause for
malpractice-preventable
medical errors. During the
1990s, the insurance,
business and labor
communities worked with
government to conquer
Missouri’s workers’ compen-
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sation price spiral by slashing
workplace injury rates and
unleashing market forces to
reduce premiums by about 25
percent. Missouri should
devote that same degree of
intensity to improving patient
safety.

MDI urged Gov. Bob
Holden to convene a broad-
based commission to
recommend legislative,
administrative and clinical
measures to improve medical
outcomes and prevent errors.

The National Institute of
Medicine’s landmark report on
medical errors in 1999
indicated that 44,000 to
98,000 Americans die in
hospitals alone each year from
preventable medical errors,
translating into a prorated
share of up to 2,000
Missourians. Many more
suffer permanent injuries from
errors in other medical
settings. Cost pressures to
reduce staffing while adopting
expensive new technologies,
increased reliance on
medications, time pressures in
a managed-care environment
and other forces have fostered
conditions that need to be
addressed.

Summary of MDI
Recommendations for
Medical Malpractice
Improvements

1. Missouri should establish
a limited-scope joint
underwriting association
to offer medical
malpractice coverage for
distressed specialties
critical to the public safety.
An alternative — a patient
compensation or excess

liability fund — would
spread responsibility for
more expensive awards
and should reduce
premiums, but it likely
would require all Missouri
physicians to carry such
coverage and take longer to
establish.

The governor should
immediately establish a
Missouri Commission on
Patient Safety to explore
ways to reduce medical
errors that drive the cost
of malpractice and
permanently disable and/
or kill our residents.

The General Assembly
should reverse the effect of
the Scott decision, an
appellate court ruling that
allows multiple caps for
non-economic damages
when only one injury has
occurred.

The General Assembly
should require judges to
dismiss cases, without
prejudice, in which
plaintiff’s attorneys have
not produced affidavits
attesting to malpractice
from qualified profes-
sionals within 90 days
after the lawsuits are filed.

MDI will conduct a formal
multi-company
examination to determine
whether Missouri’s
medical malpractice
market for physicians is
competitive, how carriers
calculate rates, the role
Missouri loss experience
plays in those calculations
and whether Missouri
rates now are excessive (or
have been inadequate in
the past).



6.

10.

10

A change in Missouri law
should allow MDI to reject
malpractice rate filings
that do not meet
acceptable standards on
using Missouri-only data.

As soon as practical, Gov.
Bob Holden should
propose a Medicaid
reimbursement increase
for obstetricians, who
deliver 42 percent of the
state’s newborns under
this program. These high-
risk physicians now have
few ways of recouping
increasing costs for
medical malpractice.

Missouri should prohibit
insurers from surcharging
providers that have a
pending medical mal-
practice claim.

The law should give
physicians and other
medical malpractice
policyholders at least 60
days’ notice of nonre-
newals and renewal rates.
MDI

should begin

collecting data by medical

specialty to monitor
whether rates charged to
specialists are reasonable
and whether coverage is
available. MDI should also
have the statutory author-
ity to fine self-insured
providers that do not file
data as required by law.

11.MDI should work with
insurers to develop a plan
for staggering the
expiration dates of medical
malpractice policies,
particularly for physicians,
to avoid the logjam that
has contributed to the
failure of physicians to
receive timely quotes on
new policies.

Scott B. Lakin was appointed by
Governor Bob Holden on March
15, 2002, and became the 44th
director of the Missouri
Department of Insurance. As
director, Lakin draws on 17 years’
experience in the financial
services industry as an insurance
agent, giving him a unique
perspective as federal changes
provide for cross-ownership of
insurance, banking and securities
firms. A four-term state
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representative, Lakin built a
reputation in Missouri as a
champion of legislation that made
health care and insurance more
accessible and affordable for
consumers. During the late 1990s,
Missouri registered one of the
lowest uninsured rates in the
nation. Lakin earned his business
administration degree at William
Jewell College in Liberty, MO, in
1980, then became an aide to the
late U.S. Rep. Richard Bolling. In
1993, he was elected to the
Missouri House. There, he headed
the Joint Committee on Health
Care Policy and Planning and
quickly rose to vice chairman of
the House Budget Committee. He
also served on the House
Commerce, Critical Issues, Local
Government, Urban Affairs and
Transportation committees. While
in the House, Lakin was named
Legislator of the Year by the
Missouri Association of Sheltered
Workshop Managers; by the
Missouri Community College
Association; by the Missouri
Hospital Association; and by the
Missouri Association of Counties.
He also received the Excellent
Health Care Legislation Award
from the Missouri Nurses
Association and the Advocate of
the Year Award form the Asso-
ciate Circuit Judges Association.
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Property/Casualty Liabilities, Surplus and Other Funds

Aggregate Industry Totals with Annual Percentage Change
2001 % 2000 % 1999 % 1998 % 1997

. . ) o | $321,90881
Losses $334,466,811|  4.20% | $321,060.758 |  1.50% | $316,385262 | -2.80% | $325394,148 1.10%
Reinsurance payable on paid loss 3412511 | -350% 3,538,024 |  560% 3,349840 |  26.10% 2655604 | -17.00% | 3,198,185
and loss adjustment expenses
Loss adjustment expenses 66,613,010 | -1.70% | 67,743,006 | 1.70% 66,618,838 | -1.70% | 67,778,449 0.90% | 67,169,382
Commissions payable, contingent
commissions and other similar 3545504 | 46.40% 2422508 | -5.70% 2,568,131 |  -2.60% 2636797 | 4.40% | 2,757,618
charges
Other expenses (excluding 14575070 | 3220% | 11,023,800 | 3.00% | 10,702,120 | 10.70% 0671826 | 830% | 8934563
taxes, licenses and fees)
Taxes, licenses and fees (excluding o, o . o, o
fodoral and foreign income axes) 4836448 | 57.30% 3074916 |  5.80% 2,907 444 0.50% 2,921,946 350% | 2,822,486
Federal and foreign income taxes 12,761,937 | 400.20% 2551452 | -6.30% 2721567 | 26.20% 2,156,705 | -21.10% | 2,731,778
Borrowed money and interest thereon 5154629 |  3.80% 4,965,941 | 79.00% 2,773,968 | 57.00% 1,766,582 | 132.40% 760,142
Unearned premiums 144547073 | 670% | 135429099 | 10.00% | 123,080,995 200% | 120,709,465 4.10% | 115,956,732
Dividends declared and unpaid 1,866,099 60% 4715273 | 118.20% 2,160,507 | -9.10% 2377882 | -2370% | 3,114,809
Ceded reinsurancelpremiums_ . 15,412,617 R R R R R R R R
payable (net of ceding commissions)
Other Liabilities 92191118 |  590% | 87,019,131| 19.70% 72,690,865 300% | 70554897 | 14.70% | 61,524,627
Total liabilities 699,383,816 | 870% | 643553732 | 6.20% | 605959537 | -040% | 608,624,301 3.00% | 590,879,140
Aggregate write-ins for special 26,609,833 | -250% | 27,304,509 | -4.40% 28,546,601 | 14.40% | 24946548 | 14.10% | 21,856,010
surplus funds
Common capital stock 3,758,085 | -10.20% 4186515 | 11.90% 3741797 |  -6.00% 3981916 | -1.00% | 4,020,907
Preferred capital stock 1,766,374 | -0.50% 1775919 |  0.20% 1,779,863 |  18.70% 1,498,946 060% | 1,490,696
Aggregate write-ins for other than 306,445 | -26.20% 415499 | 9.70% 378647 |  1360% 333203 | 11.80% 298,015
special surplus funds
Surplus notes 7539016 | 8.00% 6,982,623 | 24.80% 5595247 | -360% 5,805,182 6.50% | 5452644

- ) 5 . ) ) 74,088,14

Gross paid in and contributed surplus 95371580 | 10.30% | 86456,876 | 12.40% 76,930641| -380% | 79,951,241 7.90%
Unassigned funds (surplus) 177159483 | -1910% | 218955569 | -4.80% | 230057491 -420% | 240,207,795 8.20% | 222,000,435
Less treasury stock, at cost 988,018 |  2.10% 967,568 | 1.20% 956,514 | 258.40% 266,887 | 11.00% 240,419
Surplus as regards policyholders 311522795 | -970% | 345109941 -0.30% | 346073771| -290% | 356457,944 8.40% | 328,966431

. . ) o | $919,84557
TOTALS $1,009,001463 |  2.10% | $988663,673 | 3.80% | $952,033,308 |  -1.20% | $963,369,815 4.70%
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Property/Casualty Underwriting and InvestmentExhibit
Statement of Income

Aggregate Industry Totals with Percentage Change

2001 % 2000 % 1999 % 1998 % 1997
UNDERWRITING INCOME
1. Premiums earned 325,583,328 4.3% 312,298,397 71% 291,466,081 0.2% 290,943,568 3.1% 282,159,630
DEDUCTIONS
2. Losses incurred 244,112,146 14.5% 213,190,031 11.7% 190,849,050 3.7% 183,980,714 8.0% 170,368,040
3. Loss expenses incurred 42,491,578 6.8% 39,790,380 26% 38,788,943 0.5% 38,594,604 9.1% 35,361,586
4. Other underwriting expenses incurred 89,349,270 1.8% 87,757,576 6.2% 82,618,025 2.6% 80,547,816  3.5% 77,812,787
5. Aggregate write-ins for underwriting deductions 605,352 64.6% 367,744 203.7% 121,069 -74.3% 470,920 51.3% 311,147
6. Total underwriting deductions (ltems 2 -5) 376,558,346 10.4% 341,104,870 92% 312,377,087 29% 303,594,055 7.0% 283,853,570
7. Net underwriting gain or (loss) (tem 1 minus 6)  (50,975,017) 77.0% (28,807,334) 37.8% (20,911,006) 65.3%  (12,650,487) 646.8%  (1,693,940)
INVESTMENT INCOME
8. Net investment income earned 41,010,057 -8.5% 44,808,413 77% 41610302 -3.7%  43,189297 -25% 44,275,781
9. Net realized capital gains or (losses) 7,250,783 -55.2% 16,202,282 21.7% 13,317,590 -27.7% 18,428,356 65.4% 11,145,024
10. Net investment gain or (loss) 48,260,840 -20.9% 61,010,695 11.1% 54,927,892 -10.9% 61,617,653 11.2% 55,420,805
OTHER INCOME
11. Net gain/loss from agents/premium bal chrgd off ~ (907,010) 21.3%  (747,728) -4.3% (781,378) 13.0% (691,533) -2.8% (711,619)
12. Finance & serv charges not included in prems 1,863,914 3.5% 1,800,980 6.4% 1,691,891 4.6% 1,618,233 9.5% 1,478,254
13. Aggregate write-ins for miscellaneous income 258,832-138.8%  (667,678) -71.7%  (2,358,763) 108.8% (1,129,835) 31.8% (857,476)
14. Total other income 1,215,735 215.3% 385,574 -126.6%  (1,448,250) 612.9% (203,135) 123.6% (90,840)
15. Net income before div to pcyholder (7+10+14)  (1,498,442) -104.6% 32,588,935 0.1% 32,568,637 -332% 48,764,031 -91% 53,636,025
16. Dividends to policyholders 2,726,162 -389% 4,459,250 14.0% 3,912,893 -40.4% 6,568,658 25.3% 5,242,812
17. Net income, after dividends to policyholders (4,224,603) -115.0% 28,129,486  -1.8% 28,655,744 -32.1%  42,195373 -12.8% 48,393,213
18. Federal and foreign income taxes incurred 187,932 -96.7% 5,694,135 -5.3% 6,012,293 -42.7% 10,493,308 8.0% 9,716,034
19. Net income (ltem 17 minus 18) (4,412,535) -119.7% 22,435,551 -09% 22643451 -286% 31,702,066 -18.0% 38,677,179
CAPITAL AND SURPLUS ACCOUNT
20. Surplus as regards plyholder Dec31 prioryr 336,921,676  -5.9% 358,073,605 39% 344,636,647 4.4% 330,065,784 21.3% 272,016,242
GAINS AND (LOSSES) IN SURPLUS
21. Net income (from item 19) (4,412,535) -119.7% 22,435,551 -09% 22,643451 -286% 31,702,066 -18.0% 38,677,179
22. Net unrealized capital gains or losses (18,162,426) -6.8% 19,488,894)-2115.1% 967,127 -90.5% 10,151,637 -67.1% 30,848,577
23. Chg net unrealize foreign exch capital gain/loss (37,525)
24. Change in net deferred income tax 9,226,468
25. Change in non-admitted assets (6,931,927) 326.7% (1,624,481) -30.5% (2,338,495) 4.1% (2,438,215) 57.4%  (1,549,229)
26. Change in provision for reinsurance (244,635) -62.1% (646,168) -40.2% (1,080,456) 1254.5% (79,766) -60.4% (201,234)
27. Change in surplus notes 1,125,037 60.2% 702,059 -578.2%  (146,825) 24.0% (118,442) -112.6% 938,383
28. Cumulative effect of changes in acct principles ~ (3,189,981)
29. Capital changes:
29.1 Paid in 169,855 -87.2% 1,322,625 267.8% 359,586 127.7% 157,911 -3.2% 163,090
29.2 Transferred from surplus (Stock Dividend) 145,635 - 20,142 - 53,842 - 32,018 - 33,330
29.3 Transferred to surplus (24,108) -62.7% (64,594) 135.3% (27,446) 77.5% (15,462) -147.7% 32,402
30. Surplus adjustments:
30.1 Paid in 12,771,601 196.5% 4,307,159 -4.0% 4,488,858 -22.3% 5,779,348 56.7% 3,688,529
30.2 Transferred to capital (Stock Dividend) (145,856) 246.5% (42,092) -13.8% (48,849) 68.6% (28,969) -17.9% (35,296)
30.3 Transferred from capital (28,563) -248.2% 19,267 103.0% 9,492 -346.2% (3,856) -110.4% 37,009
31. Net remittances from or (to) Home Office 9,791 -123.2% (42,250) 73.9% (24,293) -95.7% (563,394) -8733.1% 6,526
32. Dividends to stockholders (12,342,920) -26.2% (16,722,424) -1.9% (17,040,972) 27.1% (13,406,939) 13.5% (11,809,082)
33. Change in treasury stock (20,550) 752.0% (2412) -99.5%  (502,760) 4364.6% (11,261) -89.9% (111,526)
34. Aggre write-ins for gains and losses in surplus  (3,306,242) -3.1% (3,411,988) -44.8% (6,181,038) 24.4% (4,969,435) 46.4%  (3,394,080)
35. Chng in surplus as regard piyhlder forthe yr ~ (25,398,880) 95.9% (12,962,897) -1002.0% 1,437,182 -94.6% 26,392,160 -53.7% 56,950,188
36. Surplus as regard Plyhlder Dec31 currentyr 311,522,795 -9.7% 345,109,941 -0.3% 346,073,771 29% 356,457,944 8.4% 328,966,431
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HIPAA and Workers’ Compensation:
A Response Plan for State
Administrative Agencies

By Greg Krohm, Ph.D., Executive Director, IAIABC

he privacy regulation

promulgated by the U.S.
Department of Health and
Human Services (HHS) will be
first enforced April 14, 2003.
Clearly, the Health Insurance
Portability and Accountability
Act of 1996 (HIPAA) and the
HHS rule exclude workers’
compensation payers and
benefit administrators as
“covered entities.”” Neverthe-
less, workers’ compensation
will be affected, even before the
official date of enforcement.
Many provider groups that are
covered entities under HIPAA
are hardening their systems
and procedures against the
release of information that
does not comply with the
HIPAA privacy rule. The
exception for workers’
compensation may fall on deaf
ears, as many provider groups
are both unsympathetic to the
special needs of workers’
compensation and hard-
pressed to make their HIPAA
compliance air-tight. The
effects vary by state law and
by the level of awareness
medical providers have of
workers’ compensation law
and regulatory practice.

! Excepted under 42 U.S.C. § 300gg-
91(c)(1). [Back]
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This paper is directed
primarily to state workers’
compensation administrators.
It advises them on the
potential changes that HIPAA
compliance efforts by medical
providers may have on the flow
of medical information
previously expected in handling
claims for compensation. It
also suggests areas in which
state agencies might be
proactive in assisting covered
entities in understanding and
meeting the needs of state
workers’ compensation laws.

Many employer and
insurer groups fear a
disruption of the claims
process. They lobbied to have
workers’ compensation be
given a more explicit “safe
harbor” from the release and
minimum necessary standards.
These groups cited potential
delays in handling claims,
return to work and proper
reserving of claims. The
American Academy of
Actuaries’ Workers’ Compen-
sation Committee recently
articulated these concerns in
their comments to HHS on
revisions to the rule (Rich
Hofmann letter for AAA, April
25, 2002).

In response to these strong
concerns, the rule was

amended (August 2002) to
include a more explicit safe
harbor for workers’ compen-
sation. As HHS states:

“To ensure that workers’

compensations systems
are not disrupted, we have
added a new provision to
the final rule. The new Sec.
164.512(1) permits covered
entities to disclose
protected health infor-
mation as authorized by
and to the extent necessary
to comply with workers’
compensation or other
similar programs estab-
lished by law that provide
benefits for work-related
injuries or illnesses
without regard to fault. We
also note that where a
state or other law requires
a use or disclosure of
protected health infor-
mation under a workers’
compensation or similar
scheme, the disclosure
would be permitted under
Sec. 164.512(a). (Federal
Register: December 28,
2000 (Volume 65, No.250,
pp. 82708-09)”

The federal Office of Civil
Rights (OCR), which is the
enforcement body for the
HIPAA privacy rule, recently
published guidance on the
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interpretation of the rule for
workers’ compensation
records. This guidance?
affirms the intent of the HIPAA
law to not disrupt state
workers’ compensation
systems, but does little to
clarify or relieve the key
ambiguities and open issues
facing covered entities and
workers’ compensation payers.

HHS promises states:
“Privacy rule is not intended to
disrupt existing workers’
compensation systems as
established by State law.” The
agency has promised to
actively monitor the effects of
the rule on workers’
compensation industry for
“unintended negative effects
that disturb the existing
workers’ compensation
systems”; they have not
announced how they plan to
accomplish monitoring or
revealed their intentions for
combating any negative
effects. [Federal Register: Aug.
14, 2002 (Vol. 67, No. 157, pp.
53198-53199)]

Following, we point out
several areas in which there
may be unintended or
unwelcome effects of the HHS
rule on the handling of
workers’ compensation claims:

1. Records Withheld With
Patient Authorization.
The rule has an explicit
exception for patient
authorizations for the
release of protected
information for workers’

2 OCR Guidance Explaining
Significant Aspects of the Privacy
Rule-December 4, 2002, found at:
www.os.dhhs.gov/ocr/hipaa/

privacy.html
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compensation. Sec.
164.512(1) of the Privacy
Rule reads:

(l) Standard: disclosure for
workers’ compensation. A
covered entity may
disclose protected health
information as authorized
by and to the extent
necessary to comply with
the laws relating to
workers’ compensation or
other similar programs...

Another section, 512(e),
also eliminates the need for
compliant releases for courts
or administrative hearings.
However, as stated in 512(e),
absent a formal order a
secondary process would have
to be followed, even for
workers’ compensation:

(ii) In response to a
subpoena, discovery
request, or other lawful
process, that is not
accompanied by an order
of a court or administrative
tribunal, if:

(A) The covered entity
receives satisfactory
assurance, as des-
cribed in paragraph
(e)(1)(iii) of this section,
from the party seeking
the information that
reasonable efforts have
been made by such
party to ensure that
the individual who is
the subject of the
protected health
information that has
been requested has
been given notice of the
request;

or

(B) The covered entity
receives satisfactory

assurance, as des-
cribed in paragraph
(e)(1)(iv) of this section,
from the party seeking
the information that
reasonable efforts have
been made by such
party to secure a
qualified protective
order that meets the
requirements of para-

graph (e)(1)(v)

Recognizing that workers’
compensation disputed cases
do not typically involve formal
discovery or court orders for
records, some commentators
on the rule were concerned
that disputed cases would
become bogged down and
require more administrative
involvement by the states.
However, in reply to this
concern, HHS states:

If the request for protected
health information in
connection with a workers’
compensation claim is part
of an administrative
proceeding, a covered
entity must meet the
requirements set forth in
Sec. 164.512(e), and
discussed above, before
disclosing the information.
As noted, one permissible
manner by which a
covered entity may
disclose protected health
information under Sec.
164.512(e) is if the party
seeking the disclosure
makes reasonable efforts
to provide notice to the
individual as required by
this provision. (Federal
Register: December 28,
2000 (Volume 65, No. 250),
p. 82679)

HHS asserts that this
would preserve a “less formal
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process” than a court order.
However, this procedure may
become an issue for attorneys
representing either the injured
worker or the defense in a
hearing where further medical
information about the worker
in the case is at issue. At a
minimum, they would have to
determine what right of notice
state law required (if any) and
a satisfactory documentation
that the patient whose
protected information is to be
released has been properly
served with notice of the
request for that information,
and that the patient, having
had a reasonable opportunity
to object to the court or
administrative body, has not
exercised that option. If this
procedure is strictly enforced
by privacy officers in covered
entities, routine attorney
requests will become more
complicated.

2. Minimum Necessary. Sec.
164.514(d)(3) requires
covered entities to avoid
disclosing “more than the
minimum amount of
protected health
information necessary to
accomplish the intended
purpose of the use or
disclosure.” Like other
parts of the rule, there is
an exception for workers’
compensation.

As a practical division of
medical records, there are four
classes of information the
claims adjuster might seek
from the injured worker’s
medical provider:

1) minimum data to justify
services and payment: e.g.,
on the standard paper
1500 form or electronic
837 form;
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2) office notes from the
encounter(s) relating to the
injury diagnosis or
treatment;

3) office notes from previous
medical treatment not
related to the immediate
injury;

4) other provider records
contained in the file.

The classic request for
“the entire record” would
presumably encompass all
four of these classes of
information.

This provision spawns
some difficult decisions for
providers. In promulgating the
rule, HHS made a point of
underscoring the importance
that covered entities must give
to this standard. The covered
entity must have a procedure
in place to determine how it
will comply with various
requests for records. OCR
recently stated in its guidance
that the provider’s privacy
procedures must justify the
copying of an entire record.

In replying to comments on
the proposed amendments to
the privacy rule, HHS states:

Under the final rule,
covered entities must
comply with the minimum
necessary provisions
unless the disclosure is
required by law. Our
review of state workers’
compensation laws
suggests that many of
these laws address the
issue of the scope of

information that is
available to carriers and
employers. The rule

permits a provider to

disclose information that
is authorized by such a law
to the extent necessary to
comply with such law.
Where the law is silent, the
workers’ compensation
carrier and covered health
care provider will need to
discuss what information
is necessary for the carrier
to administer the claim,
and the health care
provider may disclose that
information. We note that
if the workers’ com-
pensation insurer has
secured an authorization
from the individual for the
release of protected health
information, the covered
entity may release the
protected health informa-
tion described in the
authorization. (Fed.
Register, op. cit, p. 82709)

The December 4, 2002,
guidance states: “Where the
entire medical record is
necessary, the covered entity’s
policies and procedures must
state so explicitly and include a
justification.”

In a tangled attempt to
clarify, OCR guidance is that
the minimum necessary
standard does not apply only
to the extent the information
is required under state
workers’ compensation law.
This is circular reasoning;
minimum necessary is only
what is required.

Privacy officers would need
considerable legal expertise to
decide what particular
elements of their records were
necessary under law to
adjudicate a particular
workers’ compensation claim.
The black letter law of workers’
compensation most often uses
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terms like “relevant” or
“pertinent.” Moreover, our
reading of state law is different
than that of HHS. Only in a
minority of cases is state law
explicit about the scope of the
inquiry. Oregon’s rule is one of
the most explicit:

Medical information
relevant to a claim
includes a past history of
complaints or treatment of
a condition similar to that
presented in the claim or
other conditions related to
the same body part. (OAR
436.010.0240(1))

Moreover, Oregon law
specifically authorizes
Department of Consumer and
Business Services to adopt
rules that require specific
reports from attending
physicians and examining
physicians. [ORS 656.252 (1)]
Additionally, the statute
requires attending physicians
to cooperate with insurers.
[ORS 656.252(2)] The law also
limits legal liability for
disclosure in accordance with
the rules. [ORS 656.252(4)]

More common is the type
of language found in the
Wisconsin statute:

An employee who reports
an injury alleged to be
work-related or files an
application for hearing
waives any physician-
patient, psychologist-
patient or chiropractor-
patient privilege with
respect to any condition or
complaint reasonably
related to the condition for
which the employee claims
compensation...any
physician, chiropractor,
psychologist, dentist,
podiatrist, hospital or
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health care provider shall,
within a reasonable time
after written request by the
employee, employer,
worker’s compensation
insurer or department or
its representative, provide
that person with any
information or written
material reasonably
related to any injury for
which the employee claims
compensation. (s.
102.13(2)a, Wis. Stat.)

Moreover, the facts
surrounding a particular claim
may not be known to the
provider. Hence, they would
not appreciate the materiality
of all the issues the adjuster
might be attempting to resolve
with a full medical report.

Advance communications
with privacy officers might well
contain official explanations
from the administrative agency
as to why entire records would
be warranted in a routine
workers’ compensation claim:

® Medical information
unrelated to the direct
treatment of a particular
injury being claimed may
be relevant to the
acceptance of the claim

under workers’
compensation;
e Determination of

permanent injury benefits
may require a lengthy
medical history to
apportion the impairment
of injury;

® Claims adjusters and case

workers need to
understand medical issues
that may complicate

return-to-work plans,
lengthen estimates of
healing and increase

reserves for the claim to its
actual financial exposure.
Diabetes, overweight,
smoking. pregnancy, or
other general health issues
may be necessary
information.

As shown in the statement
by HHS above, the agency
seems to be contemplating
that covered entities may need
to interact with claims
adjusters to determine the
basis for the information
request within the confines of
a given state’s workers’
compensation law.

3. Instructions by Patient
to Withhold Portions of a
Record. Under the Privacy
Rule Sec. 164.522(a),
patients have a right to
request that a covered
entity restrict disclosure of
protected health informa-
tion. Moreover, the rule
requires that covered
entities inform all patients
of this right at the
commencement of treat-
ment. Below is the notice
language excerpted from
the American Hospital
Association model dis-
closure (February 2002):

You also have the right to
request a limit on the
medical information we
disclose about you to
someone who is involved in
your care or the payment
for your care, like a family
member or friend. For
example, you could ask
that we not use or disclose
information about a
surgery you had.

However, patients do not
have the right to restrict
information about them for
workers’ compensation
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purposes when that disclosure
is required by law or
authorized by, and necessary
to comply with, a workers’
compensation law.

Even if the potential
ambiguity in the law could be
resolved, the medical provider
may still elect to honor the
patient’s request. HIPAA does
not require disclosure for
workers’ compensation; it only
permits it. If the records are
withheld, though, the decision
on the compensability of the
patient’s claim may be
delayed.

4. Disclosures Requiring
Authorization. State
privacy laws may bar the
release of certain classes of

medical information
without patient authori-
zation; e.g., sexually

transmitted disease or
psychiatric records (see, for
example, Oregon’s OAR
436.010.0240). In other
cases, the workers’
compensation law does not
authorize release of
information not directly
related to the claimed
injury. Thus, in many cases
claims adjusters will need
releases for additional
information beyond the
immediate facts of the
injury. The authorization
must contain the elements
and otherwise meet the
requirements of Section
164.508(c).

Some agencies have
standard release forms for
workers’ compensation
medical records. These forms
generally are not HIPAA
compliant and should be
updated to include the “core”
and “required” elements in
Section 164.508(c).
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Provider Reactions to
Workers’ Compensation
Records Demands

How will providers react?
Numerous anecdotal reports
suggest that many provider
groups are taking the position
that all requests must be
HIPAA compliant. While HIPAA
does not raise a private right
of action against a covered
entity for a breach of the
privacy rule, there may be a
cause of action under state
privacy law or state
constitutional guarantees of
privacy. Thus, there is reason
for providers to be concerned
and conservative.

HIPAA requires that each
covered entity have a formal
privacy procedure and a
designated privacy officer.
These privacy officers must
fit workers’ compensation
claims into their formal
procedures. Specifically, they
need to explicitly recognize
the exceptions to their
normal routine for handling
protected health information
that will be required for
workers’ compensation claims.
Presumably, they have to state
which criteria they will use to
determine what is required by
each state’s workers’
compensation law from which
they are likely to receive
claims.?

3 This becomes even more complicated
by the cases in which jurisdiction is
unclear. For example a trucker hired in
Pennsylvania, who lives in New York
and who was injured in New Jersey
might be able to file in any of these three
states. It will be a challenge to the
workers’ compensation payer to
communicate this jurisdictional
ambiguity to the treating physician in
any one of those states.

Anecdotal reports from
some privacy officers indicates
that they:

1) Feel they are the
ultimate arbiters of what is
required by state workers’
compensation law; and

2) Take the position that if
more is requested than
what they feel is minimally

necessary, they will
respond only to a court
order.

It should be noted that the
exception for workers’
compensation is permissive.
The provider “may” disclose.
Providers have several
incentives in law and clinical
practice to take a narrow
construction of what they will
disclose.

1) Privacy is important to
maintaining an open and
frank relationship with
their patient; patients too
often withhold important
personal information for
fear of disclosure outside
the doctor/patient
relationship. This makes
for poor treatment.

2) Systems have been
conditioned to conform to
HIPAA—at great expense
and effort. It will be even
more expensive to conform
to a variety of special
procedures.

3) Providers are subject to
audit and fines by the
Office of Civil Rights for
violations of the HHS
Privacy Rule.

4) the possibility of suits
against them for violation
of state privacy laws or
state constitutional
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guarantees of privacy.

For non-routine disclosures
and requests, covered entities
must develop reasonable
criteria for determining and
limiting the disclosure or
request to only the minimum
amount of protected health
information necessary to
accomplish the purpose of a
non-routine disclosure or
request. Non-routine dis-
closures and requests must be
reviewed on an individual
basis in accordance with these
criteria and limited accordingly.

Unless the written criteria
for disclosing a “complete
record” are established for
workers’ compensation, it
seems likely that the typical
workers’ compensation
request for a complete record
will not be honored. Records
supplied by previous
providers, encounters not
considered relevant or certain
office notes may not be
supplied. There will be no
practical way to detect the fact
that the record has been
truncated or redacted.

Suggested Review by
Workers’ Compensation
Agency

We suggest that agencies
review statutes, rules and case
law to assess how explicitly
they define the rights to
information by workers’
compensation claims
adjusters.

e Is it the intent of state
policy to waive the need for
written consent by the
claimant for obtaining
medical records?
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e If not a comprehensive
right, what specific types
of requests must have a
worker release?

e What is the scope of the
demand without the
patient’s consent?

e Is the state’s recom-
mended /required form for
claimant authorization of
release HIPAA compliant?

With this in mind, an
agency may conclude the
traditions and practices of
workers’ compensation in a
jurisdiction are not explicitly
defined in law. Recall that the
exceptions for workers’
compensation are only to the
extent “required” by law
(statute, rule or case law). In
such a case, a clarification of
public policy may be advisable.

Some specific points to
review:

e Ifa specific medical release
authorization form is used,
there may be a clash of
interpretations as to when
the state form is required
and when a HIPAA
compliant form must be
used (the safest path may
be to revise all releases to
be HIPAA compliant).

e Attorney requests for
information in disputed
cases not accompanied by
a an order of an
administrative tribunal
may have to be more
explicit about the right of
the payer to demand
records beyond what is
normally “pertinent” or
“relevant” (see above
discussion of 512(e)).

e Subsequent injury funds
may need special
consideration because
they commonly need
records extending over
many years and medical
issues.

Education and
Communication

Even if the law is quite
clear, the provider community
may be preparing for a more
defensive practice of handling
records requests. As stated
earlier, it is important for
workers’ compensation
regulators to articulate and
communicate their position on
records requests. These could
then be incorporated into
office procedures and privacy
rules of covered entities.

In some entities, the
privacy officer will be a clerical
staff person who assumes
privacy compliance as a part-
time duty. These officers may
have a particularly difficult
time handling infrequent
workers’ compensation claims,
or claims from outside their
state. In large organizations,
the compliance officer will be
a professional who devotes a
considerable amount of time to
privacy compliance. In either
case, the workers’ compen-
sation agency should educate
privacy compliance officers on
the state’s workers’
compensation law relating to
medical records.

Public agencies requesting
protected health information
should have little problem with
compliance. The rule is clear
that the privacy officer can rely
on the agency’s representations
that the information is
necessary. However, non-
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agencies will have a higher
burden to show that their
request complies with the need
for information “required by
law.”

However, claims adjusters
and attorneys may have new
barriers, delays and rules.
This should concern agencies
for two specific reasons:

1) Rules on the timely
payment of claims may be
more difficult to comply
with because of the need
to secure signed
authorizations from the
injured worker; and

2) There may be more need
for administrative law
judges or agency staff to
contact providers to obtain
medical information
related to a claim.

To resolve unnecessary
confusion and dispute about
medical records, it would be
helpful for workers’
compensation agencies to
engage in a proactive strategy
of education and legal
clarification. An important
first step might be to meet with
and discuss privacy concerns
and workers’ compensation
requirements with key
provider groups, such as the
state medical society, records
management professionals,
and the hospital association.

There will inevitably be
some doubt in the minds of
providers as to what is
authorized by law and what is
required by law. In replying to
comments on the draft rule
changes, HHS stated:

Covered entities have an
independent duty to be

aware of their legal
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obligations to federal,
state, local and territorial
or tribal authorities. In
addition, Sec. 164.514(h)
allows covered entities to
reasonably rely on the oral
or written representation
of public officials that a
disclosure is required by
law. (December 28, 2000
(Volume 65, No. 250), p.
82711)

Some states have begun
the educational process with
meetings with provider groups.
Through such meetings may
come a mutual understanding
of concerns and business
needs of all the parties
involved. Documenting
business needs would give
privacy officers the material
they need for their required
privacy plans and defenses
against critics of the release of
information for workers’
compensation purposes.

In addition, the state might
want to develop guidelines,
bulletins, or letters to
articulate the law and
expected process. A few states
have bulletins that attempt to
clarify the law. Colorado has a
detailed bulletin interpreting
their records rule, which
begins:

This interpretive bulletin
addresses issues
concerning the privacy of
medical information in
relation to the required
exchange of medical
reports in workers’
compensation matters. In
particular, this bulletin
will note the distinction
between a medical report
and a medical record
within the workers’
compensation system, and
address the issue of what

records mneed to be
submitted by a medical
provider for payment,
versus what records may
be released by the insurer.

(“Release of Medical
Information,” May 22,
2002)

The workers’ compensation
agencies in Washington and
Oregon have excellent state
Web pages on the subject of
HIPAA privacy and workers’
compensation. Moreover,
many states have HIPAA-
compliance web sites and
networks.

Most state workers’
compensation agencies,
however, have not published
information on HIPAA or their
medical privacy requirements.
In fact, Web sites still contain
information written in the
early 1990s, including medical
release forms that are likely to
be rejected because privacy
officers hold them to be out of
compliance with HIPAA.
Posting up-to-date interpre-
tations of the law on the Web
would be a desirable reference
in the event of a dispute
between a workers’
compensation adjuster and
provider.

A final process change
might be to have workers’
compensation claims
adjusters cite the specific
statutory authority in their
demands for records, and any
state bulletins on the subject.
This would help to differentiate
their demand for records from
the normal procedures
established in the provider’s
records office.

To manage all these

education and communication
issues, it might be wise for an
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Understanding XML:
A Beginner’s Guide

E xtensible Markup
Language, commonly
known as XML, is gaining
attention in business-to-
business communities such as
the insurance industry
because it facilitates more
efficient transfer of business
information between trading
partners. The strength of XML
makes it a good standard that
can support the exchange of
computer application
information. It can also serve
as a vehicle that other
applications can use without
the need to understand
anything about the
transmitting application.

XML is a common data-
exchange format that
incorporates data and
metadata. Using this format
enables various applications
and databases to exchange
information without having to
understand anything about
each other. To manage this
type of communication, a
source system reformats a
document moving it from an
interface as an XML-compliant
text. It then moves the same
document to any other system
that understands how to read
that same XML document.
business-to-business
transactions on the Internet
become easier, faster and
friendlier using XML-enabled
applications in a real-time
environment.
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By Jackie Brewer, Ph.D.

On a cautionary note, XML
is not revolutionary, nor
should it serve as an arbitrary
panacea for business-to-
business computer
applications on the Internet.
In addition, the over-
application of XML in too many
areas of technology diminishes
its real value, and the result
is confusion for users and
developers alike. Perhaps the
most potential misuse of XML
is with many vendors trying to
recast XML with their own
specific set of proprietary
extensions. Many of these
vendors are looking only to
lock in users; so, much care
should be exercised in
selecting a vendor to develop
XML for any business-to-
business application.

What Is XML?

The essential building
block of an XML document is
the element defined by tags.
Each element has a beginning
and an ending tag. All
elements in an XML document
can support nested elements—
or elements within elements—
and this allows XML to
support hierarchical
structures. More technically,
XML is a cross-platform,
software and hardware
independent tool for
transmitting information.

XML and HTML

XML is a means of
exchanging structured data
from server-to-client,
application-to-application or
server-to-server, and is
different from HTML
(HyperText Markup Language)
in many respects. However,
XML is not designed to replace
HTML but to complements it.
XML and HTML were designed
with different goals in mind.
While HTML displays data and
focuses on how data is
displayed, XML was designed
to describe data as well as
focus on what data is.
Basically, XML describes
information, while HTML
displays information. More
than likely in the coming
years, XML and HTML will
work together to format and
display the same data.

Defining Tags and
Schemas

In XML, the tags are not
predefined, and must be
defined. In order to define the
tags, XML utilizes a document
type definition (DTD) or an
XML schema to describe the
data. An XML schema is used
to describe possible data
content of a document in a
formal and rigorous way. A
schema, much like a contract
spells out the terms of a
business agreement, codifies
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Resources

There are two excellent
resources available on the
Internet to review for relevant
XML information. The first is
ACORD, which is a consortium
of insurance-related
organizations working
together to develop a common
XML foundation to build from
for insurance business-to-
business and business-to-
consumer Web sites in the
future. ACORD was founded
30 years ago and has more
than 1,000 members from
insurance, reinsurance and
financial services institutions.
It is a non-profit insurance
association that facilitates the
development and use of
technology standards for the
insurance and related
financial services industries.
The organization has
developed standards to
improve efficiency and expand
market reach by reducing
costs, minimizing duplication,
improving accuracy,
facilitating e-business
development and supporting
multiple distribution models.
ACORD is located at:

www.acord.org

A second resource is
RosettaNet, which is also a
non-profit consortium of
business organizations, that

was formed in 1998 to
standardize e-business
activities in the high-
technology industries.

Probably the most important
goal of RosettaNet is to provide
a set of standard mechanisms
that companies agree to use,
known as a Partner Interface
Process (PIP). RosettaNet
provides a master dictionary to
define properties for products,
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partners and business
transactions. The dictionary
in conjunction with an
established technology
implementation framework
supports business-to-
business application inte-
gration among business
partners. RosettaNet strives to
create and implement
industry-wide, open e-
business process standards.
These standards form a
common e-business language,
aligning processes between
supply chain partners on a
global basis. RosettaNet is a
subsidiary of the Uniform
Code Council (ucc).
RosettaNet is located at
www.rosettanet.org

Summary

The key to competing in
the digital economy in the
future is business model
innovation that will exploit the
power of business Web sites,
industry by industry. People
across the United States, and
around the world have easy
and inexpensive real-time
access to information to make
instant purchasing decisions.
This type of e-business is
changing the dynamics of
customer relationships,
purchasing decisions and
speed to market. E-business
includes the front- and back-
end applications that comprise
the core engine for modern
business on the Internet.
Organizations are
investigating new strategies to
deliver better results and are
looking to technology to
improve profits. Implementing
XML-based technology is a
growing market trend used to
efficiently and effectively
capture and transfer

information between different
applications in related but
separate organizations, such
as NIPR, state regulatory
agencies and insurance
companies. Each organization
has an important stake in the
effective online licensing of
producers. Together they are
working to harness technology
today through XML to improve
business processes for the
future.
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NAIC Action on Model Laws and
White Papers at the Spring National

Meeting

in Atlanta

By Carolyn Johnson Speck, CLU, Senior Counsel and Model Laws Coordinator

Following is a brief
description of the NAIC’s
action on model laws and
papers that occurred at the
Spring National Meeting in
Atlanta. The Executive
Committee and Plenary
adopted two models and a
white paper. Seven model
drafts were adopted by parent
committees and will be
considered for adoption by the
Executive Committee in June.
Five new drafts of models and
two white papers were released
for comment at the Atlanta
meeting.

Models and White Papers
Adopted by Executive
Committee and Plenary

1. Credit Personal Property
Insurance Model Act
(#365) (Draft: 7/25/02)

The Credit Insurance (D)
Working Group adopted an
amendment to the model
that calls for the addition
of a drafting note
suggesting that states may
want to adopt the model as
a regulation. The Market
Regulation & Consumer
Affairs (D) Committee
adopted the model change
at the Winter National
Meeting and the model
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amendments were adopted
by the whole membership
at the Spring National
Meeting.

Standard Nonforfeiture
Law for Individual
Deferred Annuities (#805)
(Draft: 3/7/03)

Early in 2002, the Life
Insurance & Annuities (A)
Committee, and
subsequently the entire
NAIC membership, voted
to support the life
insurance industry in its
attempt to go to state
legislatures with a request
to lower the nonforfeiture
rate for individual deferred
annuities from 3% to 1.5%.
The membership recog-
nized this was a temporary
remedy for the low interest
rate environment and gave
a charge to the Life &
Health Actuarial Task
Force to consider a more
permanent solution. These
model amendments are the
result of that charge. The
changes create an indexed
approach to determination
of the nonforfeiture rate.
The result of the index
calculation is then
compared with the 3%
nonforfeiture rate and the

lesser of them is used. In
no case will the rate be less
than 1%. The changes
were adopted by the Life &
Health Actuarial Task
Force in Atlanta,
considered by the A
Committee at a special
meeting and then
forwarded to the Plenary
for action. Because many
legislatures are in session
and considering amend-
ments to this model, the
membership decided to
make an exception to the
usual exposure period and
adopt the model at the
Spring National Meeting.

Regulation of Voluntary
Underwriting and Rein-
surance Pools White Paper
(Draft: 11/27/02)

The Underwriting and
Reinsurance Pools
Working Group of the
Financial Condition (E)
Committee wrote a report
that specifically addresses
and provides recommend-
ations on issues identified
in the 2002 charge:
Evaluate how pools’
financial condition is
monitored and determine
whether changes to the
accounting guidance for
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pools within the
Accounting Practices and
Procedures Manual and
other financial regulatory
tools are needed. The white
paper asserts that the
states must be capable of
monitoring pool activity
and its impact on the
financial condition of
companies that participate
in such pools or
associations, but
acknowledges that the
major responsibility for
oversight and due
diligence of initial and
continued participation in
a pool lies with the
insurance and reinsurance
companies involved. To
assist regulators in the
monitoring process, the
white paper recommends
that the NAIC application
process to list pools and
associations and assign
identification numbers for
annual statement
reporting be modernized to
provide some level of due
diligence. The white paper
was adopted by the
working group at a
November conference call
and was adopted by the E
Committee at the Winter
National Meeting. At the
Spring National Meeting
the white paper was
adopted by the Executive
Committee and Plenary.

Models to be Considered
for Adoption by the
Executive Committee at
the Summer National
Meeting in New York
City

1.

Life Insurance Multiple
Policy Model Regulation
(Draft: 3/10/03)
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The Small Face Amount
Working Group reporting
to the Life Insurance &
Annuities (A) Committee
considered issues related
to multiple life insurance
policies issued by the same
insurer and the
procedures the company
uses to find other policies
when a claim is made on
just one of them. The
model as adopted requires
companies to conduct a
search for additional
policies. Since there are no
standards in the Market
Conduct Examiners
Handbook for exactly how
to measure compliance,
the working group decided
to forward to that group a
copy of the recently
adopted Illinois regulation
that sets standards for
how to search for multiple
policies. It is accompanied
by a suggestion that the
handbook be revised to
include standards for
determining whether a
company conducted a
reasonable search.

Title Insurance Agent
Model Act (Draft: 3/8/03)

The Functional Regulation
Working Group of the
Executive (EX) Committee
adopted suggested
modifications to the Title
Insurance Agents Model
Act at the Spring National
Meeting. Following a
discussion by the Title
Insurance Controlled
Business Subgroup, it
recommended
modifications to Sections 4
and 5 of the model to give
authority specifically to
investigate a title agent
that is a depository

institution. Section 6 was
amended so that second
option Subsection D does
not apply to depository
institutions. This was
necessary for compliance
with the Gramm-Leach-
Bliley Act. This was the
change that was required
by the original charge
regarding controlled
business provisions. The
subgroup believed that it
was preferable to keep
controlled business
provisions for entities
other than depository
institutions because they
are intended to be an
essential element of
solvency protection for title
insurers. In addition,
Sections 8, 11 and 12 were
modified to address
business recordkeeping
requirements of title
agents that are depository
institutions.

Health Carrier Grievance
Procedure Model Act (#72)
(Draft: 12/9/02)

The Regulatory Framework
(B) Task Force discussed
revisions to the Health
Carrier Internal Review
and Grievance Procedure
Model Act. The revisions
bring this model into
compliance with the
Department of Labor
claims procedure final rule
in order to avoid federal
preemption. The task force
spent a great deal of time
reviewing the provisions of
the model and the most
recent changes before
adopting the model at the
2002 Winter National
Meeting. The Health
Insurance & Managed
Care (B) Committee

33



34

retained jurisdiction of the
model until the Spring
National Meeting, when it
adopted the revised model.

Utilization Review and
Benefit Determination
Model Act (#73) (Draft: 12/
9/02)

The Regulatory Framework
(B) Task Force participated
in a lengthy discussion on
revisions to the Utilization
Review Model Act,
including a broadening of
its scope, as reflected in
the new title. The revisions
bring this model into
compliance with the
Department of Labor
claims procedure final rule
in order to avoid federal
preemption. The task force
spent a great deal of time
considering the most
recent changes and then
adopted the model at the
Winter National Meeting.
The Health Insurance &
Managed Care (B)
Committee, which had
retained jurisdiction of the
model to consider the
amendments, adopted the
revised model at the Spring
National Meeting.

Health Maintenance
Organization Model Act
(#430) (Draft: 12/9/02)

The Managed Care
Organization Working
Group of the Regulatory
Framework (B) Task Force
revised the model to
address changes in the
marketplace since it was
adopted by the NAIC in
1989. Included in the
revisions is a new section
on the registration of
downstream risk entities.

The working group and the
parent task force adopted
the model at the Winter
National Meeting and
forwarded it to the Health
Insurance & Managed
Care (B) Committee. After
deciding to retain
jurisdiction of the model to
consider the amendments
recommended by the task

force, the Health
Insurance & Managed
Care (B) Committee

adopted the revised model
at the Spring National
Meeting.

Health Carrier Prescription
Drug Benefit Management
Model Act (Draft: 12/8/02)

The Pharmaceutical Issues
Working Group of the
Regulatory Framework (B)
Task Force adopted a new
model act. The purpose of
the model is to provide

standards for the
establishment,
maintenance, and
management of
prescription drug

formularies and other
pharmaceutical
management procedures
used by health carriers
that provide prescription
drug coverage. The model
law was drafted to address
an issue of increasing
concern to consumers—
the use by health carriers
of formularies and other
pharmaceutical benefit
management procedures
to manage prescription
drug utilization. It sets out

standards for the
establishment,
maintenance and
management of
prescription drug

formularies and other

benefit management
procedures to ensure that
consumers have
appropriate access to
medically necessary
prescription drugs. The
model law also establishes
a medical exceptions
process that will permit
consumers to request a
nonformulary prescription
drug or to request an
exception to a dose
restriction or step therapy
requirement. The working
group and the parent task
force adopted the model at
the 2002 Winter National
Meeting and forwarded it
to the Health Insurance &
Managed Care (B)
Committee, which decided
to retain jurisdiction of the
model to consider the
amendments
recommended by the task
force. The Health
Insurance & Managed
Care (B) Committee
adopted the revised model
at the Spring National
Meeting.

Market Conduct Record
Retention Model
Regulation (#910) (Draft:
2/27/03)

The Record Retention
Model Working Group,
which reports to the
Market Conduct
Examination Oversight (D)
Task Force, adopted
revisions to the Market
Conduct Record Retention
Model Regulation. The
draft was created using the
NAIC model in conjunction
with legislation from
several other states. The
working group made minor
changes to the model and
adopted it during a
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conference call on
February 23, 2003. The
parent task force adopted
the model without
additional amendments at
the Spring National
Meeting, as did the Market
Regulation & Consumer
Affairs (D) Committee.

New Drafts of Models
Released for Comment

1.

Senior Protection in
Annuity Transactions
Model Act (Draft: 2/20/03)

During the past year, the
Life Insurance & Annuities
(A) Committee has been
considering drafts of two
models on the suitability of
sales of life insurance and
annuities. The committee
was unable to reach
agreement on how to
structure appropriate
rules and decided to
narrow the approach to
cover the area of most
concern: The sales of
annuities to persons 65
years of age and older. The
draft model act is designed
to provide authority to
adopt a regulation with
requirements for insurers
and producers to
determine whether the
recommendations being
made to seniors will
further their financial
goals.

Senior Protection in
Annuity Transactions
Model Regulation (Draft:
2/20/03)

During the past year, the
Life Insurance & Annuities
(A) Committee was unable
to reach agreement on how
to structure appropriate

NAIC Research Quarterly

rules on the suitability of
sales of life insurance and
annuities. The committee
decided to narrow its
approach and address the
area of most concern: the
sales of annuities to
seniors. The model
regulation drafted by the
Life Insurance &
Annuities (A) Committee
includes a requirement
that insurers have a
compliance program in
place to gather relevant
information about senior
consumers’ needs and
financial objectives to
provide assurance that the
recommendations are
appropriate in light of
those needs and
objectives. The committee
will hold conference calls
before the Summer
National Meeting to
consider comments on
possible revisions to the
model.

Viatical Settlements Model
Regulation (#698) (Draft:
3/8/03)

The Viatical Settlements
Working Group of the Life
Insurance & Annuities (A)
Committee is making
amendments to the
Viatical Settlements Model
Regulation to comply with
the model act adopted in
March 2001. At the Spring
National Meeting, the
group finished discussion
of most of the provisions of
Sections 9-10 and will
consider the last issues
related to the model and
Appendices B-D at interim
conference calls prior to
the Summer National
Meeting.

Property and Casualty
Actuarial Opinion Model
Law (Draft: 3/11/03)

The Actuarial Opinion
Instruction Working
Group of the Casualty
Actuarial (C) Task Force
was formed to draft a new
model that will require
every property and
casualty insurance
company doing business
in a state, wunless
otherwise exempted by the
domiciliary commissioner,
to annually submit a
confidential summary of
the Actuarial Report and
work papers at the time
that the Actuarial Opinion,
a public document, is
submitted. At the Spring
National Meeting, the
group heard comments
from participating state
legal teams regarding the
substitution of new
phrases and terms in the
model. The group is also
drafting revisions to the
NAIC Property and
Casualty Annual
Statement Instructions for
Writing and Actuarial
Opinions related to the
required report. Additional
comments will be
considered in the working
group’s next conference
call to be held April 8§,
2003. Interested parties
are invited to prepare
comments on the draft for
discussion.

Authorization for Criminal
History Record Check
Model Act (Draft: 3/5/03)

The Producer Licensing
Working Group of the
Market Regulation &
Consumer Affairs (D)
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Committee discussed a
new Authorization for the
Criminal History Record
Check Model Act at the
Spring National Meeting.
The model act is designed
to provide states with the
ability to collect
fingerprints on insurance
entities and submit these
fingerprints to the
appropriate state law
enforcement and the
Federal Bureau of
Investigation (FBI). After
receiving comments on the
draft, the working group
will hold an interim
conference call to discuss
the document further.

New Drafts of White
Papers Released for
Comment

1.
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Best Practices Organi-
zations White Paper
(Draft: 3/9/03)

The Insurance Market-
place Standards Working
Group of the Life
Insurance & Annuities (A)
Committee is drafting a
white paper that analyzes
the standards established
by best practices
organizations to determine
what recognition, if any,
should be given to these
organizations. The paper
will also analyze how
regulators may best use
the results of the
accreditation reviews of
entities performed by the
organizations. The working
group began by hearing
about how some existing
organizations are
structured and made a list
of the characteristics the

group believes states
should look for in an
organization before they
give any recognition to the
accreditation or
certification from the best
practices organization. By
the Summer National
Meeting the group expects
to be ready to discuss
recommendations for the
states.

Issues Involving External
Review Procedures (Draft:
3/3/03)

The Regulatory Framework
(B) Task Force discussed
proposed revisions to the
paper titled Issues
Involving External Review
Procedures at the Spring
National Meeting. This
paper outlines some of the
major issues that have
been addressed in state
laws regarding external
review procedures and
highlights some of the
responses to these issues.
The purpose of this paper
is to provide information
about specific laws in
states that have chosen to
institute a more formal
process for the resolution
of certain health care
complaints, namely by
establishing an external
review process for those
complaints. The revisions
are designed to update the
issues paper by
incorporating all of the
state external review laws
that have been enacted
since it was adopted by the
NAIC in 1999. Interested
parties are requested to
submit comments on the
revisions by May 2, 2003.

No Further Versions of
These Drafts Released

1.

Group Coordination of
Benefits Model Regulation
(#120) (Draft: 9/4/02)

The Coordination of
Benefits Working Group of
the Regulatory Framework
(B) Task Force reviewed a
draft of the NAIC Group
Coordination of Benefits
Model Regulation. The
proposed revisions in this
draft are based, in part, on
the comments submitted
by interested parties. The
working group continued
discussion of the
comments at the Spring
National Meeting,
particularly focusing on

those comments
concerning the model’s
order of benefit

determination rules.

Insurance Fraud
Prevention Model Act
(#680) (Draft: 8/28/02)

The Antifraud (G) Task
Force proposed amend-
ments to Section 8 of the
model regarding confiden-
tiality because of a new
federal statute that created
barriers for sharing
information on automobile
insurance fraud. The goal
behind this effort is to add
statutory language so that
the commissioner can
provide prosecutors with
information concerning
fraud. The changes would
strike references to law
enforcement in Sections
8C(1) and 8C(2), would
delete Section 8C(3), and
add a new Section 8D that
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would provide for
information sharing with
law enforcement and
prosecutorial authorities.
After no further comments
were received, the task
force adopted the proposed
amendments to Section 8
during a conference call on
February 19, 2003. The
revised model was not
considered by the Special
Insurance Issues (G)
Committee at the Spring
National Meeting.

Model Regulation to
Implement the NAIC
Medicare Supplement
Insurance Minimum
Standards Model Act (#
651) Draft: 11/25/02)

The Medicare Supplement
Working Group of the
Senior Issues (B) Task
Force is considering an
amendment to the model
to add a definition of
premium to the model
regulation. The working
group will consult with
other NAIC committees to
make sure the definition
does not conflict with any
other group’s work and
solicits comments on the
draft.

Model Regulation to
Implement the Small
Employer Health
Insurance Availability
Model Act (Prospective
Reinsurance With or
Without an Opt-Out)
(#119) (Draft: 3/19/01)

The NAIC charged the
Regulatory Framework (B)
Task Force with the duty
to review and revise NAIC
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model laws and regula-
tions affected by the
Health Insurance Port-
ability and Accountability
Act of 1996 (HIPAA) and
federal regulations
adopted pursuant to
HIPAA. A first draft of
amendments to this model
regulation to conform with
HIPAA regulatory require-
ments and the rating
provisions of the Small
Employer Health
Insurance Availability
Model Act was prepared
and discussed by the task
force. The task force
referred provisions of this
model regulation
concerning rating to the
Accident & Health Working
Group of the Life & Health
Actuarial Task Force for
drafting assistance.

Model Regulation to
Require Reporting of
Statistical Data Dby
Property and Casualty
Insurance Companies
(#751) (Draft: 3/17/02)

The Statistical Handbook
Working Group of the
Statistical Information (C)
Task Force is considering
changes that would be
necessary should the data
quality standards and
provisions be added to the
Statistical Handbook. The
changes concern primarily
effective dates and
references to state
exception.

Property and Casualty
Rate and Policy Form
Model Law (#775) (Draft:
3/6/00)

The Regulatory Re-
engineering White Paper
proposed that the NAIC
replace the prior model
rating laws with a single
model that will address
both rate and form filing.
This task was taken up by
the Commercial Lines Re-
engineering Working
Group of the Property &
Casualty Insurance (C)
Committee. The new law
would provide the
commissioner with the
authority and the charge
to recognize the
effectiveness of
competition as a means to
regulate rates. It would
also provide the authority
and the charge to
recognize situations where
the benefits of filing and
prior approval of forms are
outweighed by the burden
and cost these review
procedures place upon
commercial lines insurers
and insureds. The basic
assumption used to
develop the proposed
model is that rate filings
will default to file and use
and that policy form filings
will default to prior
approval, unless
exceptions are determined
to be appropriate. The
model was adopted by the
Property & Casualty
Insurance (C) Committee
in 2000. The Executive
Committee referred the
model to the Speed to
Market (EX) Working
Group for further
consideration and
evaluation with regard to
the Statement of Intent.
The Improvements to
State-Based Systems
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Working Group (successor
group to the project)
adopted a condensed
version of these
amendments and will work
on the entire model later.

Property and Casualty
Rate and Policy Form
Model Regulation (Draft:
3/14/00)

The Commercial Lines Re-
engineering Working
Group of the Property &
Casualty Insurance (C)
Committee developed this
model regulation as a
complement to the
Property and Casualty
Rate and Policy Form
Model Law. It addresses
only those areas where the
model law directed that the
commissioner “shall”
develop a regulation. The
model regulation was
adopted by the Property &
Casualty Insurance (C)
Committee in 2000. The
Executive Committee
referred the model to the
Speed to Market (EX)
Working Group for further
consideration and
evaluation with regard to
the Statement of Intent.

Determination of
Nonforfeiture Benefits and
Guaranteed and Non-
Guaranteed Elements for
Life Insurance and
Annuity Contracts (Draft:
9/8/00)

The Life & Health Actuarial
Task Force was charged
with developing a new
nonforfeiture law for life
insurance, health
insurance and annuities to

replace the existing
nonforfeiture standards.
The draft under
development did not have
strong regulatory support.
At the 2000 Winter
National Meeting, a revised
set of principles was
discussed. Under this
approach, the concept of
an operational plan was
eliminated in favor of
various policyholder
protections being triggered
if a company substantially
changes the way it
determines nonguaranteed
elements. Regulators
generally agree on a few
concepts: retrospective
design, floor for benefits,
cash value and some
degree of regulator control

for nonguaranteed
elements.
Model Regulation to

Implement the Individual
Health Insurance
Portability Model Act (#38)
(Draft: 12/4/00)

The Regulatory Framework
Task Force of the Health
Insurance & Managed
Care (B) Committee is
considering amendments
to conform this model to
the provisions of the
Health Insurance
Portability and
Accountability Act of 1996
(HIPAA). The working
group discussed whether
revisions to the HMO
Model Act are required by
HIPAA. While revisions are
not necessary, the working
group agreed to consider
revising Section 25, Open
Enrollment, to include the
concept of “federally

10.

defined eligible
individuals.” The working
group also agreed to
include the HIPAA-defined
term “health status-
related factor” in Section
10 in place of the current
language that expresses
the same concept. The
language in Section 10,
however, needs to clarify
that while an individual
cannot be singled out to
pay a higher rate based on
health status, this is not
intended to prohibit
experience rating of
groups.

Actuarial Guideline GICs:
Guideline for Valuation
Rate of Interest for
Funding Agreements and
Guaranteed Interest
Contracts (GICs) with Bail-
Out Provisions (Draft: 3/
15/02)

The purpose of this new
actuarial guideline being
developed by the Life &
Health Actuarial Task
Force is to interpret the
Standard Valuation Law
for assignment of
appropriate valuation
interest rates to risks
embedded in bail-out
provisions under funding
agreements and
guaranteed interest
contracts. The task force
requested comments on
the draft and discussed it
briefly at the Spring
National Meeting. The
group anticipates adoption
soon, but was unable to do
so at the Atlanta meeting
because a quorum was not
present.
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NAIC Education & Training Department’s
Schedule of Programs

May — December 2003

Program Dates City
1. Intrpductlon to Financial Regulation May 5-30 ‘naic.org/education
Online—for regulators only
2. Infqrrpatlon Systems Questionnaire May 5-23 ‘naic.org/education
Training Online—for regulators only
3. L1fe‘F1nan01al Analysis Training May 12-23 ‘naic.org/education
Online—for regulators only
4. Statutory Accounting and Reporting May 13-14 Baltimore, MD
Changes
5. Annual Statement Investment . .
Schedules Online May 12-16 www.naic.org/education
6. Integrating Market Regulation—for May 19-23 Chicago, IL
regulators only
7. Introduction Health Annual May 28-30 Kansas City, MO
Statement
8. Annual Statement Investment . .
Schedules Online June 23-27 www.naic.org/education
9. Integrating Market Regulation—for July 14-18 Boston, MA
regulators only
10. Financial Examiners Handbook—for July 15-17 Denver, CO
regulators only
11. Commissioners Forum—for July 20-24 Kansas City, MO
regulators only
12. P&C Financial Analysis Training July 28 - naic.org/education
Online- for regulators only Aug. 8 ) o8
13. Statutory Accounting and Reporting July 29-30 Chicago, IL
Changes
14. Introduction Health Annual . .
Statement Online Aug. 4-22 www.naic.org/education
15. Advanced Fraud Investigation—for Aug. 7-8 Chicago, 1L
regulators only
16. Financial Examiners Handbook— Aug. 19-21 Hartford, CT
for regulators only
17. Annual Statement Investment Aug. 25-29 naic.org/education

Schedules Online
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NAIC Education & Training Department’s
Schedule of Programs

May — December 2003

Program Dates City
18. Bas'lc Reinsurance Training Aug. 25-29 www.naic.org/education
Online
19. CLE Seminar Sept. 12 Chicago, IL
20. Annual Statement Investment . .
Schedules Online Sept. 22-26 www.naic.org/education
21. Introduction to Financial
Regulation Online—for Sept. 29-Oct 24 www.naic.org/education
regulators only
22. Financial Examiners .
Handbook—for regulators only Sept. 30-Oct 2 Chicago, IL
23. Introduction Health Annual . .
Statement Online Oct. 6-24 www.naic.org/education
24. Information Systems
Questionnaire Training Online— Oct. 13-31 www.naic.org/education
for regulators only
25. Integrating Market Regulation— Oct. 20-24 Atlanta, GA
for regulators only
26. International Issues Seminar Oct. 20-21 Washington, D.C.
27. Regulating for Solvency—for Oct. 27-30 Kansas City, MO
regulators only
28. Integrating Market Regulation— Nov. 3-7 San Francisco, CA
for regulators only
29. Schedule P Online Nov. 3-14 www.naic.org/education
30. Financial Examiners
Handbook—for regulators only Nov. 12-14 Atlanta, GA
3l Bas.lc Reinsurance Training Nov. 10-14 www.naic.org/education
Online
32. IMR/AVR Online Nov. 17-21 www.naic.org/education
33. Core Legal Training Online—for Nov. 17-21 ‘naic.org/education
regulators only
34. Schedule P Online Dec. 1-12 www.naic.org/education
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